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ATTACHMENT A 


Sixth Circuit Case Numbers: 23-5600, 23-5609 (consol.) 


Case Names: L.W. v. Skrmetti; Jane Doe 1 v. Thornbury 


Pursuant to 6th Cir. R. 26.1(continued): Amicus Curiae The National Women’s 
Law Center; Campaign for Southern Equality; Equality Federation; Family 
Equality (formerly Family Equality Council); Human Rights Campaign 
Foundation; Memphis Center for Reproductive Health; National Center for 
Transgender Equality; OU TMemphis; Southern Legal Counsel, Inc.; Southern 
Poverty Law Center; Tennessee Equality Project; The Trevor Project; and White 
Coats for Trans Youth: 

make the following disclosure: 


1. Is said party a subsidiary or affiliate of a publicly owned corporation? If 
Yes, list below the identity of the parent corporation or affiliate and the 
relationship between it and the named party: 


No. 


2, Is there a publicly owned corporation, not a party to the appeal, that has a 
financial interest in the outcome? If Yes, list the identity of such corporation 
and the nature of the financial interest: 


No. 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 5 


TABLE OF CONTENTS 


UAE EO OS ait cece tiered erie tn eae Renate il 
STATEMENT OF INTEREST oo ccciscssssiertcvssanenurensisussejaiestinieriaieseitetveiiiinielndastind 1 
INTRODUCTION AND SUMMARY OF ARGUMENT ..... eee eeeeeeeeneeeees ‘i 
PONV TS occ srsissitec ces a sede suenaa nes tuscan avers enven sat eucnen beer eancasyoedeeeesrae foment arene: 9 


I. The Health Care Bans Are Subject To Heightened Scrutiny Because They 
Discriminate: Based On SOX veissccincnasiescdesasnssacehaisresedsarsundorapaeaisveleadannenpavidudenriin 9 


A. All Sex-Based Classifications Are Subject To Heightened Scrutiny, 
Regardless Of The Ostensible Purpose Of The Classification.................e 9 


B. Laws That Single Out Transgender People Constitute Sex 
DisCrimiin quot. gc2ccsetaciieraeeh aera ener 12 


C. The Health Care Bans Discriminate On The Basis Of Sex And Are 


Therefore Subject To Heightened Scrutiny .0..........ceecsccccesscceessseeeesseeeesenees I 
II. The Health Care Bans Cannot Withstand Heightened Scrutiny...........000.....0 23 
cere heseate Marron oeencmrnast eretee sande cttvaencedaceneuneucosisnmannes anemia 26 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 6 


TABLE OF AUTHORITIES 


Page(s) 

Cases 
Adarand Constructors, Inc. v. Pena, 

DLS WSs. ZOU (192) sccccenscatine Saicadunsiateesaseorncmuneanalansacenaiantceaaaanasa aaa oyna 19 
Bostock v. Clayton County, 

MAO SOG V7 SU A202) we cussucsscascnstntanccxasndsscestuas wean teasadsenteusatnaapnass 8, 12, 13, 19 
Brandt ex rel. Brandt v. Rutledge, 

APE Ath O61 4 Ot Gi 2027) seoudsvecenascsesads wx nucdeeseocdasstyssaedeccuniniseluiacdcdstinunonicivuctons 16 
Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 

OR AS DS Nester depsacteprcncrio eens learey Gases adden thsa veascerndu aieanirartane econ yeareaeneniiees 25 
City of Richmond v. J.A. Croson Co., 

BO I AO OC 98D )scsatsusescssscharcnsdsseat acute dibacsouiassseds donc ceawiphanmnamncehote: 10, 16-17, 18 
Dobbs v. Jackson Women’s Health Organization, 

12 Gt, 2226 (2022) ist iatesraiasnantiiomar tains eeessuneeeuapaatanammmuasseetent Zee 
Doe v. Ladapo, 

No. 23cv114, 2023 WL 3833848 (N.D. Fla. June 6, 2023) 0... eee eeeeeeeteees 21 
Eknes-Tucker v. Marshall, 

603 F. Supp.3d 113) (M.D: Ala. 2022 ) iiccsacsayasssanagscuvienenserscerdoneetciastavenssionnats 16 
Geduldig v. Aiello, 

UT iS EU TA sss naitet cas hases enact cae dos ene esr a ost Sedn i ues ead hegidanreens 21 
Grimm v. Gloucester County School Board, 

272 Fd 580 (AUG Ci 2020) osc issreidanstiaon tiga iiainnsee ee etiam eee aun Hiaks 21 
J.E.B. v. Alabama ex rel. T.B., 

oe Oh. a ear io) me eerere ener res ee ree eten renner are epee ent nate ye eee er oat areas 19 
Jackson Women’s Health Organization v. Currier, 

349 F. Supp..30 556 (5. MiSs, 2ONG ) ccecsccsdincisnsenrpnanstnnedarhonanieaaeten 21 
Miller v. Johnson, 

SLD OG OD) scincacatcessien) pdicalsncvie dntaidauubaivaseshsrensie rae ba llaeantuuenaaneeasOuaeene 10 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 7 


Mississippi University for Women v. Hogan, 
ADO ay. FES LOZ) sa sicesesincccresce requis datudeniiesunsnd anv edesnans aaaes vestinob esate aware seneeeweieerals 11 


Parents Involved in Community Schools v. Seattle School District No. 
d, 
ES TOE (2007 care eaesdterace tocesnsesiccmnent aaah anieavientaenacanwaatenaeeanetbesta cate annnee: 19 


Sessions v. Morales-Santana, 


582 U.S. 47 (2017) cecccccssecsscessesescsssssesssssevessssssvessssssvesesssivessssssessesssueesseneseees 11, 12 


Smith v. City of Salem, 
376 FS DOG (COU Cll, 2008 ) ost estou svdpensesivecssenansaiieteantadneatenteemaimentniedees 8, 13, 15 


Students for Fair Admissions, Inc. v. President and Fellows of 
Harvard College, 
DA ig CMA 22 Yara usatiaein espe alate unceasing etn apace th Sanat anmhdas Stee at 14 


Tuan Anh Nguyen v. INS, 
Ds OI \seusteaccit cep siete a asaceseent wucueae Noacsenedrhusneene tea eeeetaseas 10-11 


United States v. Virginia, 
5 9G) rete tedae cep ctdaiieh coed eateimacassncsaieciees te aienaacagounuseted: 10, 11, 18, 19 


Constitutional Provisions 
US; Const, amend, XLV... 9 | vscanssnnseninesddanpanneentena iene 9 


Statutes and Rules 


S.B. 150 § 4(2), 2023 Gen. Assemb. Reg. Sess. (Ky. 2023)... .eeeeeceeesteeeeneees 8, 16 
Tenn, Code Atin.S 66-3 3-102(3) iosiensacsrencteosmeaatarnwtanioladvatspeanaulendeemerntediceartes a 
Tenn, Code Ann, $ 68-33=103(a)( 1 (A-B) wissssccssusacecnssezetsavadscsececsseidesseadeansazenssias yes, 
PG, Fey pipe 298 (4 CE) seransnncse sued orerienced sare iuscheninslauislaventpenaiehreteiancropenteaeemoon sweneael 1 
Other Authorities 


Melissa Brown, Gov. Bill Lee Signs Ban on Gender-Affirming Care 
for Minors, Drag Restrictions into Law, The Tennessean (Mar. 2, 
DZ YY sng ses utes Soe caterer blbiaesSee vp epabeind alata ll cea Cer aeaicinad aw teaciate aes 18 


il 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 8 


Olivia Krauth, Kentucky Legislature Overrides Veto of Anti-Trans Bill 
Despite LGBTQ+ Youths’ Pleas, Louisville Courier Journal 
(updated Mace 30) 2025, 7205 BAN) senckssinitsdetans acientioriaveianoadindaiaiakenaaiaell 17 


Chris O’Brien, Governor Lee Signs Bill Saying Teachers Don’t Have 
to Use Student’s Preferred Pronouns, ABC News 6 (May 21, 
DZD) casesseesesecealee) cau eae aia va cosine acne ane neaRneeE 18 


Reva B. Siegel et al., Equal Protection in Dobbs and Beyond: How 
States Protect Life Inside and Outside of the Abortion Context, 
Columbia Journal of Gender & Law 67 (2023)..........cccccsscccceeesssseeeeeeeessseeeeeees 22 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 9 


STATEMENT OF INTEREST’ 


Amici consist of GLBTQ Legal Advocates & Defenders, the National 
Women’s Law Center, and the twelve additional organizations listed below. Amici 
are committed to ensuring that all people, including women and LGBTQ people, can 
live their lives free from discrimination, including with respect to access to the health 
care they need. 

Amicus GLBTQ Legal Advocates & Defenders (“GLAD”) works through 
litigation, public policy advocacy, and education to create a just society free from 
discrimination based on gender identity and expression, HIV status, and sexual 
orientation. GLAD has litigated widely in both state and federal courts in all areas 
of the law to protect and advance the rights of lesbians, gay men, bisexuals, 
transgender individuals, and people living with HIV and AIDS. 

Amicus The National Women’s Law Center (““NWLC”) is a non-profit 
legal advocacy organization that fights for gender justice—in the courts, in public 
policy, and in our society—working across the issues that are central to the lives of 


women and girls—especially women of color, LGBTQ people, and low-income 


All parties consent to the filing of this amicus brief. Pursuant to Federal Rule of 
Appellate Procedure 29(a)(4)(E), amici state that no party’s counsel authored this 
brief in whole or in part; that no party or party’s counsel contributed money that 
was intended to fund preparing or submitting this brief; and that no person other 
than amici, their members, and their counsel contributed money that was intended 
to fund preparing or submitting this brief. 


1 
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women and families. Since its founding in 1972, NWLC has worked to advance 
educational opportunities, workplace justice, health and reproductive rights, and 
income security. This work has included participating in numerous cases, including 
before Courts of Appeals and the U.S. Supreme Court, to ensure that rights and 
opportunities are not restricted based on sex. Additionally, NWLC has a particular 
interest in ensuring that discrimination against LGBTQ individuals is not 
perpetuated in the name of women’s rights. 

Amicus Campaign for Southern Equality (“CSE”) promotes full LGBTQ 
equality across the South. Their work is rooted in commitments to equity in race, 
gender and class. Through the Southern Trans Youth Emergency Project, CSE 
works directly with the families of transgender youth in Tennessee and Kentucky, 
providing information about gender-affirming care and hearing directly about the 
many burdens that the Health Care Bans have imposed on families—including 
negative impacts on the emotional, psychological, and physical health of trans youth 
and the economic hardships families must absorb to ensure their child’s access to 
medical care. 

Amicus Equality Federation is an advocacy accelerator rooted in social 
justice, building power in our network of state-based lesbian, gay, bisexual, 
transgender, and queer (LGBTQ+) advocacy organizations. Equality Federation 


works with own network of 46 member organizations in 39 states to build their 
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leadership and organizational capacity, to advance policies that address the needs of 
LGBTQ+ people, and increase acceptance of LGBTQ+ people in the communities 
they call home. Equality Federation and our state partners have an ongoing interest 
in ensuring that transgender people can access best practices medical care and lead 
full, healthy lives free from discrimination. 

Amicus Family Equality (formerly Family Equality Council) is a national 
organization advancing lived and legal equality for LGBTQ+ families and those who 
wish to form them. For over 40 years, Family Equality has worked to change 
attitudes, laws, and policies through advocacy and public education to ensure that 
all families, regardless of creation or composition, are respected, loved, and 
celebrated in all aspects of life. Given the profound and critical impact that 
transgender health care has on an individual and their family, Family Equality has 
an ongoing interest in ensuring that LGBTQ+ people, including youth, have access 
to gender-affirming health care services. 

Amicus Human Rights Campaign Foundation (“HRC Foundation”) is the 
educational arm of the Human Rights Campaign, America’s largest civil rights 
organization working to achieve equality for LGBTQ+ people. Through its 
programs, the HRC Foundation seeks to make transformational change in the 


everyday lives of LGBTQ+ people, shedding light on inequity and deepening the 
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public’s understanding of LGBTQ+ issues, including advancing transgender and 
racial justice and the importance of reproductive health care. 

Amicus Memphis Center for Reproductive Health (“‘“MCRH”) provides 
patient-centered medical care to over 5,000 individuals across 13. states 
and champions sexual and reproductive rights while envisioning a world where 
sexual and reproductive healthcare is recognized as an essential human right. 
MCRH offers medication and procedural abortions, gynecological wellness care, 
gender-affirming hormone therapy, HIV testing and referrals, birth control, and 
midwife-led prenatal care and births with two locations in Memphis, Tennessee and 
Carbondale, Illinois. 

Amicus National Center for Transgender Equality (“NCTE”) works to 
improve the lives of the nearly two million transgender people in the United States 
and their families through sound public policy, public education, and 
groundbreaking research. NCTE has worked with countless health and human 
service providers as well as local, state, and federal agencies on policies to ensure 
equal access to vital health and human services. In 2015, NCTE conducted the U.S. 
Transgender Survey, the largest survey to date of transgender people, with nearly 
28,000 respondents from all 50 states and U.S. territories. 

Amicus OUTMemphis is the LGBTQ+ community center for the Mid-South. 


Since 1989, OUTMemphis has provided social services—including healthcare 
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navigation, housing assistance, case management, mental health resources, and 
more—to LGBTQ+ youth and adults in Memphis, serving individuals from 
Tennessee, Arkansas, Mississippi, and across the South. As the largest human 
services organization in our region dedicated to LGBTQ+ welfare, we sees first- 
hand the impact of discrimination and exclusion from critical services that our youth 
and their caregivers experience. OUTMemphis services approximately 90 west 
Tennessee minors each year with social support and navigation to health, mental 
health, economic support, or mentorship. 

Amicus Southern Legal Counsel, Inc. (“SLC”) is a Florida statewide not- 
for-profit public interest law firm that is committed to the ideal of equal justice for 
all and the attainment of basic human and civil rights. SLC developed its 
Transgender Rights Initiative to fill a gap in access to justice and to protect the rights 
of Florida’s LGBTQ+ community through federal impact litigation, policy 
advocacy, and individual representation. SLC litigates in Florida's federal district 
courts and the Eleventh Circuit Court of Appeals to protect the rights of LGBTQ+ 
individuals, including the rights of transgender individuals to access evidence-based 
healthcare recommended by their treating providers free from government 
interference. 

Amicus Southern Poverty Law Center (“SPLC”) has provided pro bono 


civil rights representation to low-income persons in the Southeast since 1971, with 
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particular focus on seeking justice for the most vulnerable in society. SPLC is a 
nonprofit civil rights organization dedicated to fighting hate and bigotry and to 
seeking justice for the most vulnerable members of society. SPLC has participated 
as counsel or amicus curiae in a range of cases before the U.S. Supreme Court, 
federal appellate and district courts, and state courts in its efforts to secure equal 
treatment and opportunity for marginalized groups in all aspects of society. 

Amicus Tennessee Equality Project (“TEP”) is a statewide nonprofit, 
nonpartisan organization with a 20-year history of public policy advocacy, 
nonpartisan partnerships, public engagement, and education to advance the equal 
rights for all LGBTQIA+ children, youth, and adults in Tennessee at the state and 
local levels. TEP is actively working to stop the accelerating, yet preventable, 
mental and physical suffering, increasing self-harm, isolation, poverty and 
homelessness affecting LGBTQIA+ youth caused by public misinformation 
campaigns, discriminatory state policies, and political ill-will. 

Amicus The Trevor Project is the nation’s leading lesbian, gay, bisexual, 
transgender, queer, and questioning (“LGBTQ”) youth crisis intervention and 
suicide prevention organization. The Trevor Project offers the only nationwide 
accredited, free, and confidential phone, instant message, and text messaging crisis 
intervention services for LGBTQ youth. These services are used by tens of 


thousands of youth each month. Through analyzing and evaluating data obtained 


Case: 23-5600 Document: 123 Filed: 08/10/2023 Page: 15 


from these services and national surveys, The Trevor Project produces innovative 
research that brings new knowledge, with clinical implications, to issues affecting 
LGBTQ youth 

Amicus White Coats for Trans Youth is an organization of Tennessee health 
care professionals who believe in comprehensive compassionate care for the mental 
and physical health of all children, without boundaries. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


In March 2023, Tennessee and Kentucky enacted statutes (the “Health Care 
Bans” or the “Bans”) forbidding healthcare providers from providing medical 
treatment to transgender minors if—and only if—the purpose of that treatment is to 
allow those minors to live their lives consistent with their gender identity. 
Tennessee’s statute prohibits healthcare providers from performing or offering to 
perform any medical procedure for the purpose of “[e]nabling a minor to identify 
with, or live as, a purported identity inconsistent with the minor’s sex” or “[t]reating 
purported discomfort or distress from a discordance between the minor’s sex and 
asserted identity.” Tenn. Code Ann. § 68-33-103(a)(1)(A-B). Tennessee’s 
prohibitions on health care for minors are broad, encompassing puberty blockers, 
hormones, and surgery. Jd. § 68-33-102(5). Kentucky’s statute, likewise, states that 
a healthcare provider “shall not, for the purpose of attempting to alter the appearance 


of, or to validate a minor’s perception of, the minor’s sex, if that appearance or 
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perception is inconsistent with the minor’s sex, knowingly” prescribe puberty 
blockers or hormones. S.B. 150 § 4(2), 2023 Gen. Assemb. Reg. Sess. (Ky. 2023). 
In enacting the Health Care Bans, Tennessee and Kentucky have placed many 
transgender adolescents at grave risk of harm while also violating their constitutional 
rights. 

The district courts in both Tennessee and Kentucky correctly held that 
Plaintiffs are entitled to preliminary injunctive relief against the Health Care Bans. 
The Health Care Bans facially discriminate on the basis of sex. Every time the laws 
are applied, the minor’s sex is outcome-determinative. The laws target transgender 
people, and as both the Supreme Court and this Court have held, laws and policies 
that target transgender people inherently discriminate on the basis of sex. See 
Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1753-54 (2020); Smith v. City of Salem, 
378 F.3d 566, 577 (6th Cir. 2004). Therefore, the laws should be subject to 
heightened scrutiny, rather than rational basis review. 

In granting a stay, the motions panel considering the preliminary injunction 
on the Tennessee health care ban held that rational basis review was warranted 
because the Health Care Bans regulate medical procedures. That reasoning was 
incorrect. Regardless of what the Health Care Bans regulate, they discriminate on 
the basis of sex. To be sure, the States have a legitimate interest in protecting minors 


from unsafe medical procedures—interests that may be considered when evaluating 
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whether the law withstands heightened scrutiny. But that interest does not transform 
a sex-based law that targets transgender people into a generally applicable law 
warranting rational basis review. 

The Health Care Bans cannot withstand heightened scrutiny. The Bans 
categorically bar medical care for transgender minors, even when the minors, their 
parents, and their doctors all agree that the care is warranted. These extreme 
restrictions reflect hostility to gender nonconformity, not a legitimate effort to 
protect children’s health or safety. The Court should lift the stays of the preliminary 
injunctions and restore Tennessee’s and Kentucky’s youths’ access to medically 
appropriate health care. 


ARGUMENT 


I. The Health Care Bans Are Subject To Heightened Scrutiny Because 
They Discriminate Based On Sex. 


Laws singling out transgender people, including the Health Care Bans, 
discriminate on the basis of sex. Like all other laws that discriminate on the basis of 
sex, they are subject to heightened scrutiny. 


A. All Sex-Based Classifications Are Subject To Heightened Scrutiny, 
Regardless Of The Ostensible Purpose Of The Classification. 


The Equal Protection Clause bars a State from “deny[ing] to any person within 
its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. “At 
the heart of the Constitution’s guarantee of equal protection lies the simple command 


that the Government must treat citizens as individuals, not as simply components of 


9 
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a racial, religious, sexual or national class.” Miller v. Johnson, 515 U.S. 900, 911 
(1995) (internal quotation marks and citations omitted). 

To implement that constitutional guarantee, the Supreme Court requires “all 
gender-based classifications” to be subjected to “heightened scrutiny.” United 
States v. Virginia, 518 U.S. 515, 555 (1996) (citations omitted). “Parties who seek 
to defend gender-based government action must demonstrate an exceedingly 
persuasive justification for that action.” Jd. at 531 (citation omitted). Heightened 
scrutiny serves to “smoke out” illegitimate motives by ensuring that the state can 
prove—not just assert—that the classification has a sufficiently persuasive 
justification. See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989). 
“[Bljenign justifications” for such classifications “will not be accepted 
automatically”; a court will closely scrutinize whether the classification in fact 
advances the “alleged objective.” Virginia, 518 U.S. at 535-36 (internal quotation 
marks and citations omitted). 

Heightened scrutiny applies even to those classifications ostensibly based on 
physical differences between men and women. For example, laws distinguishing 
between mothers and fathers are subject to heightened scrutiny. The typical 
rationale for such laws—mothers give birth to children, fathers do not—are relevant 
to whether the laws pass heightened scrutiny, not whether they are subject to 


heightened scrutiny in the first instance. Compare Tuan Anh Nguyen v. INS, 533 


10 
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U.S. 53, 60-61 (2001) (applying heightened scrutiny to statute distinguishing 
between mothers and fathers, but upholding statute based on physical differences in 
means of proving parentage), with Sessions v. Morales-Santana, 582 U.S. 47, 57-58 
(2017) (applying heightened scrutiny and invalidating statute distinguishing 
between mothers and fathers that relied on outdated gender stereotypes about each’s 
relationship to nonmarital children). 

Constitutional limitations on gender classifications apply with full force to 
laws that single out people who do not conform to sex stereotypes. Many of the 
Supreme Court’s foundational sex-discrimination cases involve such litigants. 
Women stereotypically do not attend military school, yet “generalizations about ‘the 
way women are,’” or “estimates of what is appropriate for most women,” do not 
justify treating women who do seek to attend military school differently from men. 
Virginia, 518 U.S. at 550. Likewise, even in a world where “nearly 98[%] of all 


99 


employed registered nurses were female,” men and women applying to nursing 
school must be treated equally, and a legislature may not “perpetuate the stereotyped 
view of nursing as an exclusively woman’s job.” Mississippi Univ. for Women v. 
Hogan, 458 U.S. 718, 729 (1982). As the Supreme Court recently reaffirmed, 
“To]verbroad generalizations” concerning gender roles “have a constraining impact, 


descriptive though they may be of the way many people still order their lives.” 


Morales-Santana, 582 U.S. at 63. “Even if stereotypes frozen into legislation have 


11 
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999 


‘statistical support,’” the Supreme Court’s decisions “reject measures that classify 
unnecessarily and overbroadly by gender when more accurate and impartial lines 


can be drawn.” Jd. at 63 n.13 (citations omitted). 


B. Laws That Single Out Transgender People Constitute Sex 
Discrimination. 


When laws target transgender people, they discriminate on the basis of sex. 
Therefore, these laws must be subject to heightened scrutiny. 

Bostock v. Clayton County explains why policies discriminating against 
transgender people constitute sex discrimination. 140 S. Ct. 1731 (2020). “[T]ake 
an employer who fires a transgender person who was identified as a male at birth but 
who now identifies as a female. If the employer retains an otherwise identical 
employee who was identified as female at birth, the employer intentionally penalizes 
a person identified as male at birth for traits or actions that it tolerates in an employee 
identified as female at birth.” /d. at 1741. And if the policy discriminates against 
both transgender men and transgender women, it “doubles rather than eliminates” 
the discrimination. Jd. at 1742. 

In the Court’s stay order, the Court distinguished Bostock by concluding 


Bostock’s reasoning “applies only to Title VII.” L.W. v. Skrmetti, 73 F.4th 408, 420 
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(6th Cir. 2023), ECF No. 44-2.” That is not a principled distinction. Title VII and 
the Equal Protection Clause both bar sex discrimination. Why would a law that is 
sex discrimination under Title VII transform into a law that is not sex discrimination 
under the Constitution? This Court has established that “the showing a plaintiff must 
make to recover on a disparate treatment claim under Title VII mirrors that which 
must be made to recover on an equal protection claim under section § 1983.” Smith, 
378 F.3d at 577 (citations omitted). Nothing in Bostock undermines that conclusion. 
Moreover, as noted above, the Supreme Court has repeatedly underscored that 
laws premised on sex stereotyping constitute illicit sex discrimination under the 
Equal Protection Clause. Bostock, meanwhile, explained that it is arbitrary to 
distinguish discrimination based on sex stereotyping from discrimination against 
transgender people: If an employer who “fires men who do not behave in a 
sufficiently masculine way” engages in sex discrimination, why should courts “roll 
out a new and more rigorous standard” when “that same employer discriminates 
against ... persons identified at birth as women who later identify as men’? 140 S. 
Ct. at 1749. That arbitrariness does not go away when considering discrimination 
under the Equal Protection Clause as opposed to discrimination under Title VII. 
* This Court subsequently held that the preliminary injunction in the Kentucky case 
should also be stayed, citing its prior stay order in the Skrmetti Tennessee case. 
Doe I v. Thornbury, No. 23-5609, 2023 WL 4861984, at *1-2 (6th Cir. July 31, 


2023), ECF No. 41-2 (per curiam). Throughout this brief, references to the “stay 
order’ refer to the stay order in the Tennessee case. 
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In its stay order, the Court cited Justice Gorsuch’s concurrence in Students for 
Fair Admissions, Inc. v. President and Fellows of Harvard College, 143 S. Ct. 2141 
(2023), for the proposition that “Title VI differs from the Equal Protection Clause.” 
L.W., 73 F.4th at 420. This citation reflects a profound misunderstanding of both 
the majority opinion in Students for Fair Admissions and Justice Gorsuch’s 
concurrence. First, the majority opinion, which Justice Gorsuch joined, invalidated 
both Harvard’s and the University of North Carolina’s admissions policies on the 
ground that Title VI’s and the Equal Protection Clause’s prohibitions on racial 
discrimination are coextensive. 143 S. Ct. at 2156 n.2. That approach parallels the 
Plaintiffs’ approach here, under which sex discrimination for Title VII purposes is 
also sex discrimination for constitutional purposes. Second, Justice Gorsuch 
endorsed vigorous enforcement of the Equal Protection Clause’s nondiscrimination 
principle and argued that Title VI should also be vigorously enforced. Jd. at 2221 
(Gorsuch, J., concurring) (“Today, the Court corrects course in its reading of the 
Equal Protection Clause. With that, courts should now also correct course in their 
treatment of Title VI.”). Nothing in Justice Gorsuch’s concurring opinion suggests 
that the Equal Protection Clause’s protections should exclude a form of 
discrimination that constitutes sex discrimination under Title VII. 

This Court’s decision in Smith v. City of Salem similarly confirms that 


discrimination against transgender people constitutes sex discrimination under the 
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Equal Protection Clause. The Smith Court explained: “Sex stereotyping based on a 
person’s gender non-conforming behavior is impermissible discrimination, 
irrespective of the cause of that behavior; a label, such as ‘transsexual,’ is not fatal 
to a sex discrimination claim where the victim has suffered discrimination because 
of his or her gender non-conformity.” 378 F.3d at 575. The Court made clear its 
holding applied to the plaintiff's Equal Protection claim. Jd. at 576-77. 

In its stay order, the Court asserted that Smith “did not hold that every claim 
of transgender discrimination requires heightened scrutiny.” L.M., 73 F.4th at 420- 
21. But Smith establishes the principle that laws or policies singling out transgender 
people are a type of sex discrimination. That principle does not go away merely 
because the law at issue involves medical care rather than employment. 


C. The Health Care Bans Discriminate On The Basis Of Sex And Are 
Therefore Subject To Heightened Scrutiny. 


On their face, the Health Care Bans discriminate on the basis of sex. Under 
Tennessee’s ban, a healthcare provider may not “knowingly perform or offer to 
perform” a medical procedure on a minor “for the purpose of” either “[e]nabling a 
minor to identify with, or live as, a purported identity inconsistent with the minor’s 
sex,” or “[t]reating purported discomfort or distress from a discordance between the 
minor’s sex and asserted identity,” Tenn. Code Ann. § 68-33-103(a)(1)(A-B)—in 
other words, for the person to be transgender. Likewise, under Kentucky’s ban, a 
healthcare provider is barred from knowingly prescribing puberty blockers or 
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hormones “for the purpose of attempting to alter the appearance of, or to validate a 
minor’s perception of, the minor’s sex, if that appearance or perception is 
inconsistent with the minor’s sex.” S.B. 150 § 4(2), 2023 Gen. Assemb. Reg. Sess. 
(Ky. 2023). 

For these two statutes, sex is baked into the statutory text. Not only does the 
word “sex” appear throughout both statutes, but every single time the laws will be 
enforced and applied, a court must ascertain the minor’s sex assigned at birth. 
Suppose a minor receives estrogen. If the minor was assigned male at birth, the law 
applies. If the minor was assigned female at birth, the law does not apply. In each 
case, the minor’s sex is outcome-determinative. The laws on their face classify 
based on sex. Their application rests directly on discerning the sex of the minor. 
Therefore, the laws discriminate based on sex. A law that “prohibits transgender 
minors—and only transgender minors—from taking transitioning medications due 
to their gender nonconformity . . .. constitutes a sex-based classification for purposes 
of the Fourteenth Amendment.” Eknes-Tucker v. Marshall, 603 F. Supp. 3d 1131, 
1147 (M.D. Ala. 2022); accord Brandt ex rel. Brandt v. Rutledge, 47 F.4th 661, 670 
(8th Cir. 2022). 

Moreover, with both these laws, the rationale for applying heightened scrutiny 
applies with full force. Heightened scrutiny exists to “smoke out” improper 


legislative rationales, such as hostility to gender nonconformity. J.A. Croson Co., 
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488 U.S. at 493. Although the States contend that they are merely trying to protect 
minors from dangerous medical treatments, there are strong reasons to be concerned 
that these justifications are a pretext for a desire to discourage gender 
nonconformity. With both statutes, the district courts reviewed the medical evidence 
and rejected each State’s asserted rationale that the medical procedures at issue were 
harmful to minors. L.W. v. Skrmetti, No. 23-cv-00376, 2023 WL 4232308, at *29 
(M.D. Tenn. June 28, 2023), ECF No. 167 (“Tennessee PI Order’); Doe / v. 
Thornbury, No. 23-cv-00230, 2023 WL 4230481, at *4-5 (W.D. Ky. June 28, 2023); 
ECF No. 61 (“Kentucky PI Order”); see infra at Section II. Moreover, Kentucky’s 
ban on medical care is part of an omnibus statute targeting transgender youths in 
numerous respects, such as guaranteeing teachers the ability to use pronouns 
inconsistent with the minors’ gender identity and banning discussion of issues 
related to transgender people in schools.” 

Meanwhile, the same day that Tennessee enacted its Health Care Ban, it 


simultaneously enacted a different law that effectively banned children from viewing 


* See Olivia Krauth, Kentucky Legislature Overrides Veto of Anti-Trans Bill Despite 
LGBTOQ+ Youths’ Pleas, Louisville Courier Journal (updated Mar. 30, 2023, 7:03 
a.m.), https://www.courier-journal.com/story/news/politics/2023/03/29/sb-150- 
kentucky-senate-overrides-beshear-veto-of-anti-trans-bill/7005 1987007/. 
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drag performances.” And, shortly thereafter, Tennessee passed another law 


guaranteeing teachers the ability to use pronouns inconsistent with the minors’ 


gender identity.” Those laws have nothing to do with medical care—and everything 
to do with stigmatizing gender nonconformity. These facts show that a court cannot 
merely assume that these statutes are garden-variety regulations of medical safety, 
warranting application of rational basis review. To the contrary, they show that the 
Legislature chose to enact facially discriminatory statutes because of the 
Legislature’s discomfort toward gender nonconformity, rather than concern about 
children’s health or safety. 

It therefore makes perfect sense to conduct the heightened scrutiny analysis, 
which “smoke[s] out” illicit motives by requiring a “searching analysis” into the 
justifications for the challenged law. Virginia, 518 U.S. at 536 (citation omitted); 
J.A. Croson Co., 488 U.S. at 493. That analysis allows the Court to determine 
whether both States’ asserted motive—protection of children from dangerous 


medical treatments—in fact justifies the Health Care Bans. See Virginia, 518 U.S. 


* See Melissa Brown, Gov. Bill Lee Signs Ban on Gender-Affirming Care for Minors, 
Drag Restrictions into Law, The Tennessean (Mar. 2, 2023), 
https://www.tennessean.com/story/news/politics/2023/03/02/tennessee- 
governor-bill-lee-signs-anti-trans-bill-drag-restrictions-into-law/69937336007/. 


> See Chris O’Brien, Governor Lee Signs Bill Saying Teachers Don’t Have to Use 
Student’s Preferred Pronouns, ABC News 6 (May 21, 2023), 
https://www.wate.com/news/tennessee/governor-lee-signs-bill-saying-teachers- 
dont-have-to-use-students-preferred-pronouns/. 
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at 535-36 (“[A] tenable justification must describe actual state purposes, not 
rationalizations for actions in fact differently grounded.”). 

The stay order’s arguments for applying rational basis review instead of 
heightened scrutiny are irreconcilable with Supreme Court precedent. First, the 
order reasoned: “The ban thus applies to all minors, regardless of their biological 
birth with male or female sex organs. That prohibition does not prefer one sex to 
the detriment of the other.” L.W., 73 F.4th at 419. 

Bostock repudiated that reasoning. It reyected an interpretation of Title VI 
that “would require [the Court] to consider the employer’s treatment of groups rather 
than individuals, to see how a policy affects one sex as a whole versus the other as a 
whole,” instead explaining that “our focus should be on individuals, not groups.” 
140 S. Ct. at 1740. The same analysis applies to the Equal Protection Clause. It is 
hornbook law that the Equal Protection Clause embodies the exact same “basic 
principle” as Title VII: it “protect[s] persons, not groups.” See Adarand 
Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995). Thus, a law that treats groups 
equally in the aggregate—but individually classifies people based on a suspect 
characteristic—is subject to heightened scrutiny. See Parents Involved in Cmty. 
Schs. v. Seattle Sch. Dist. No. 1,551 U.S. 701, 743 (2007); accord J.E.B. v. Alabama 
ex rel. T.B., 511 U.S. 127, 152 (1994) (Kennedy, J., concurring in judgment) 


(explaining that the Equal Protection Clause bars gender discrimination in jury 
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selection because “[t]he neutral phrasing of the Equal Protection Clause, extending 
its guarantee to ‘any person,’ reveals its concern with rights of individuals, not 
groups’). If a transgender boy is classified based on sex, that discrimination does 
not disappear because a transgender girl is also classified based on sex. 

Next, the stay order reasoned: “The Act mentions the word ‘sex,’ true. But 
how could it not? That is the point of the existing hormone treatments—to help a 
minor transition from one gender to another. That also explains why it bans 
procedures that administer cross-sex hormones but not those that administer 
naturally occurring hormones .. . . The reality that the drugs’ effects correspond to 
sex in these understandable ways and that Tennessee regulates them does not require 
skeptical scrutiny.” L.W., 73 F.4th at 419. The same reasoning was extended to 
Kentucky’s Health Care Ban. Doe /, 2023 WL 4861984, at *1. 

The stay order was correct that any law regulating medical care for 
transgender minors will necessarily refer to a person’s sex. But it drew the wrong 
inference. Precisely because such laws necessarily refer to a person’s sex, 
heightened scrutiny is warranted. The Health Care Bans are not generally applicable 
laws that happen to regulate transgender people. They apply to transgender people 
only, and hence inherently classify based on sex every time they are applied. The 
fact that a law “needs” to refer to sex to regulate transgender health care is not a 


basis to ratchet the level of scrutiny down—it is the very reason the standard of 
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scrutiny must be ratcheted up. See Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 
586, 608 (4th Cir. 2020) (if a prohibition “cannot be stated without referencing sex,” 
“heightened scrutiny should apply’’) (citation omitted); Doe v. Ladapo, No. 23cv114, 
2023 WL 3833848, at *8 (N.D. Fla. June 6, 2023) (“If one must know the sex of a 
person to know whether or how a provision applies to the person, the provision draws 
a line based on sex.”). 

The stay order’s reliance on Dobbs v. Jackson Women’s Health Organization, 
142 S. Ct. 2228 (2022), and Geduldig v. Aiello, 417 U.S. 484 (1974), was also 
misplaced. Those cases involved laws that restricted abortion (Dobbs) and barred 
coverage for certain pregnancy-related disabilities (Geduldig). The stay order cited 
those cases for the proposition that “[t]he regulation of a medical procedure that only 
one sex can undergo does not trigger heightened constitutional scrutiny unless the 
regulation is a ‘mere pretex|t] designed to effect an invidious discrimination against 
the members of one sex or the other.”’ L.W., 73 F.4th at 419 (quoting Dobbs, 142 


S. Ct. at 2245-46, in turn (quoting Geduldig, 417 U.S. at 496 n.20)). Amici 


respectfully disagree with this proposition: the statement in Dobbs was dictum’ and 


° Justice Alito discussed an amicus brief arguing that abortion rights are grounded in 
the Equal Protection Clause, see Dobbs, 142 S. Ct. at 2244-45, because there was 
no equal protection claim active in the case. Rather, the plaintiffs amended their 
complaint years prior to drop their equal protection challenge to Mississippi’s 
statute. See Jackson Women’s Health Org. v. Currier, 349 F. Supp. 3d 536, 538 
(S.D. Miss. 2018). 
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there are strong arguments that Geduldig—which predates the Supreme Court’s 


decision to apply heightened scrutiny to sex-based classifications—is inconsistent 


with subsequent case law, including United States v. Virginia.! 

But even if Dobbs and Geduldig accurately characterize the law, both cases 
would be irrelevant to this case. In Dobbs and in Geduldig, the Court determined 
the particular laws at issue did not facially discriminate. Rather, the Court analyzed 
the challenges as disparate impact claims, applying rational basis review absent a 
showing that the States’ justifications were “mere pretext[s] designed to effect an 
invidious discrimination against members of one sex or the other.” Dobbs, 142 S. 
Ct. at 2246 (citation omitted). Here, the Plaintiffs present facial challenges. And 
there is no need to consider pretext because the words of the challenged laws 


manifest the invidiousness by identifying the targeted characteristic sex—and 


describing the targeted group—a minor whose identity is different from their sex, in 
other words, a transgender minor. The laws here are squarely facially 
discriminatory. 

Finally, the stay order expressed concern that gender transition care involves 


medical treatments that could be dangerous for children. L.W., 73 F.4th at 420-22. 


” See Reva B. Siegel et al., Equal Protection in Dobbs and Beyond: How States 
Protect Life Inside and Outside of the Abortion Context, Colum. J. Gender & L. 
67, 68-69 (2023), https://scholarship.law.upenn.edu/cgi/ 
viewcontent.cgi?article=3954&context=faculty_scholarship. 
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There is no doubt that protecting children from dangerous medical treatments is a 
proper role of government. But this analysis comes into play at Step 2 of the 
analysis—whether heightened scrutiny is  satisfied—not Step 1—whether 
heightened scrutiny applies. No doubt, “[g]ender identity and gender dysphoria pose 
vexing line-drawing dilemmas for legislatures,” id. at 420, but that is a reason to 
analyze the States’ actions and assess whether their line-drawing is justified, not to 
rubber-stamp the States’ actions that facially single out transgender people. 


II. The Health Care Bans Cannot Withstand Heightened Scrutiny. 


Neither the panel that issued the stay orders, nor any other court, has ever held 
that a complete ban on health care for transgender minors can withstand heightened 
scrutiny. 

Tennessee and Kentucky have banned a// medical treatment for transgender 
minors seeking to live according to their gender identity. Even if the minor, the 
minor’s parents, and the minor’s doctor[s] are unanimous that the medical treatment 
would be safe and beneficial, Tennessee and Kentucky have declared such care to 
be flatly illegal across the board. 

There is no “exceedingly persuasive justification” for these laws. L.W., 73 
F.4th at 423. The panel observed that gender dysphoria poses “vexing line-drawing 
dilemmas”: “Surgical changes versus hormone treatment. Drugs versus counseling. 


One drug versus another. One age cutoff for minors versus another.” Jd. at 420. Yet 
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the existence of line-drawing problems does not justify Tennessee’s or Kentucky’s 
blunderbuss approach. 

As explained in the district courts’ detailed findings, as well as the 
submissions of other amici, the States’ asserted interests in safety do not justify the 
discriminatory Health Care Bans. In the Tennessee court’s view, the “weight of the 
evidence at this stage in the proceedings does not support Defendants’ allegations 
that either puberty blockers or cross-sex hormones pose serious risks to the minors 
receiving these treatments for gender dysphoria.” Tennessee PI Order at 51-52. 
“T]he record suggests that either 1) the risks identified by Defendants are not more 
prevalent in transgender individuals receiving the procedures banned by 
[Tennessee’s Health Care Ban] than in individuals not receiving these procedures; 
2) to the extent that individuals receiving these procedures experience the negative 
side effects raised by Defendants, that the prevalence of these effects is low, or 3) 
the risk of negative side effects resulting from the use of such medical procedures 
banned by [Tennessee’s Health Care Ban] can be mitigated.” Jd. at 52. Likewise, 
the Kentucky court concluded that “the puberty-blockers and hormones barred by 
[Kentucky’s Health Care Ban] are established medical treatments essential to the 
well-being of many transgender children: every major medical organization in the 
United States agrees that these treatments are safe, effective, and appropriate when 


used in accordance with clinical guidelines.” Kentucky PI Order at 11. Those 
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findings are not clearly erroneous, and they necessarily establish that the States 
cannot justify a targeted ban on health care treatment for transgender minors. 

The stay order expressed concern that “[g]ender-affirming procedures often 
employ FDA-approved drugs for non-approved, ‘off label’ uses.” L.W., 73 F.4th at 
418. If Tennessee or Kentucky had chosen to ban all off-label uses of FDA- 
approved drugs, an equal protection challenge to such a ban would likely be subject 
to rational-basis review, even if it had the incidental effect of restricting medical care 
for transgender people. Instead, however, both Tennessee and Kentucky allow 
physicians discretion to prescribe drugs for off-label uses except when they prescribe 
drugs to transgender minors. That aspect of these laws should raise concern that the 
States’ asserted justification 1s pretextual. See Church of the Lukumi Babalu Aye, 
Inc. v. City of Hialeah, 508 U.S. 520, 547 (1993) (“[A] law cannot be regarded as 
protecting an interest... when it leaves appreciable damage to that supposedly vital 
interest unprohibited.”’) (citations omitted). And that aspect of these States’ laws is 
what triggers the application of heightened scrutiny. 

As the Tennessee district court explained in its thorough analysis of the 
medical evidence, concerns about the lack of FDA approval are not a basis to ban 
medical care for transgender youth. “[W hile understanding why Defendants would 
seek to score metaphorical points from the fact that the FDA has yet to approve 


certain hormone therapies for gender dysphoria, the Court declines to draw from that 
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fact a negative inference regarding the risks of gender-affirming treatment.” 
Tennessee PI Order at 56. “[T]hat the FDA has not approved these drugs for 
treatment of gender dysphoria says precisely nothing about whether the drugs are 
safe and effective when used for that purpose. Off-label use of drugs is 
commonplace and widely accepted across the medical profession.” Jd. (citation and 
footnote omitted). “Perhaps a specific instance of off-label prescribing would be 
problematic based on the particular circumstances involved,” but “Defendants point 
to nothing indicating any circumstances that indicate any such troubling 
circumstances associated with the off-label nature of the prescribing of drugs for 
treatment of gender dysphoria.” Jd. at 56 n.54. 

For the reasons stated by the district courts, Plaintiffs, and amici, the Health 
Care Bans cannot survive under heightened scrutiny. Laws like the Health Care 
Bans, which discriminate on the basis of sex without adequate justification, are 
unconstitutional. 


CONCLUSION 


For the foregoing reasons and those articulated by Plaintiffs-Appellees, amici 
respectfully request that this Court lift the stays of the district court’s preliminary 
injunctions of Tennessee’s and Kentucky’s bans on the provision of gender 


transition medical care for transgender youth. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 


EMMA KOE, individually and on 
behalf of her minor daughter, AMY 
KOE; HAILEY MOE, individually 
and on behalf of her minor daughter, 
TORI MOE; PAUL VOE; ANNA 
ZOE, individually and on behalf of 
her minor daughter, LISA ZOE; 
TRANSPARENT, on behalf of its 
members, 


CIVIL ACTION NO. 


Plaintiffs, 
V. 


CAYLEE NOGGLE, in her official 
capacity as Commissioner of the 
Georgia Department of Community 
Health; GEORGIA DEPARTMENT 
OF COMMUNITY HEALTH’S 
BOARD OF COMMUNITY 
HEALTH; NORMAN BOYD, 
ROBERT S. COWLES III, DAVID 
CREWS, RUSSELL 
CRUTCHFIELD, ROGER 
FOLSOM, NELVA LEE, MARK 
SHANE MOBLEY, CYNTHIA 
RUCKER, ANTHONY 
WILLIAMSON, in their official 
capacities as members of the Georgia 
Department of Community Health’s 
Board of Community Health; THE 
GEORGIA COMPOSITE MEDICAL 
BOARD; JOHN S. ANTALIS, 
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SUBRAHMANYA BHAT, 
WILLIAM BOSTOCK, KATHRYN 
CHEEK, RUTHIE CRIDER, DEBI 
DALTON, CHARMAINE 
FAUCHER, AUSTIN FLINT, 
SREENIVASULU GANGASANI, 
JUDY GARDNER, ALEXANDER S. 
GROSS, CHARLES E. HARRIS, 
JR., J. JEFFREY MARSHALL, 
MATTHEW W. NORMAN, BARBY 
J. SIMMONS, in their official 
capacities as members of the Georgia 
Composite Medical Board; DANIEL 
DORSEY, in his official capacity as 
the Executive Director of the Georgia 
Composite Medical Board, 


Defendants. 


COMPLAINT 


I. PRELIMINARY STATEMENT 


1. This Action is a federal constitutional challenge to Georgia Senate 
Bill 140 (hereafter “S.B. 140,” the “Health Care Ban,” or the “Ban’’), a law passed 
during the 2023 Georgia legislative session that prohibits medical providers from 
treating gender dysphoria in minors with hormone therapy, thereby denying 
transgender youth access to established and medically necessary care. See S.B. 140, 
157th Gen. Assemb., Reg. Sess. (Ga. 2023). The Health Care Ban was passed 


despite opposition from transgender youth, parents, advocacy groups, medical 
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providers, and medical organizations in Georgia. Governor Brian Kemp 
nevertheless signed S.B. 140 into law on March 23, 2023, and it takes effect on 
July 1, 2023. 

2, The Health Care Ban violates the fundamental rights of parents to 
make medical decisions to ensure the health and well-being of their children. By 
prohibiting medical providers from treating minors with gender dysphoria—a rare 
condition often requiring medical and therapeutic treatment and care—in 
accordance with the standards of care and clinical practice guidelines, the Ban 
prohibits Georgia parents from seeking and obtaining appropriate medical 
treatment for their children. 

2 The Health Care Ban also violates the guarantees of equal protection 
by denying transgender youth essential, and often lifesaving, medical treatment 
based on their sex and on their transgender status. 

4. Defendants cannot demonstrate any rational basis, much less an 
important or compelling one, for the Health Care Ban, which prevents transgender 
youth from obtaining safe, established, and necessary medical care. 

me Plaintiffs seek declaratory and injunctive relief to enjoin enforcement 
of the Health Care Ban. Without this relief, Plaintiffs will suffer real, immediate, 


and irreparable injury. 
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Hi. JURISDICTION AND VENUE 


6. This civil and constitutional action arises under the United States 
Constitution and 42 U.S.C. § 1983. 

7. This Court has subject matter jurisdiction pursuant to Article III of the 
United States Constitution and 28 U.S.C. §§ 1331, 1343, and 1367. 

8. This Court is authorized to issue declaratory and injunctive relief 
pursuant to 28 U.S.C. §§ 2201 and 2202, Rules 57 and 65 of the Federal Rules of 
Civil Procedure, and the general legal and equitable powers of this Court. 

oe This Court has personal jurisdiction over Defendants because 
Defendants are domiciled in Georgia and the denial of Plaintiffs’ rights guaranteed 
by federal law occurred within Georgia. 

10. Venue in this District is proper pursuant to 28 U.S.C. §§ 1391(b)(1)- 
(2) because one or more Defendants reside in this District and because a substantial 
part of the events or omissions giving rise to Plaintiffs’ claims occurred in this 
judicial district and division. 


Il. THE PARTIES 
A. Plaintiffs 


11. Plaintiff Emma Koe is the mother of Plaintiff Amy Koe, a 12-year-old 


girl who is transgender, for whom she also appears in this case as her next friend. 
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Emma and Amy Koe are both residents of Atlanta, Georgia. Because of concerns 
about their privacy and safety, both Plaintiffs are proceeding pseudonymously. See 
Koe Motion to Proceed Under Pseudonyms, filed concurrently herewith. 

12. Plaintiff Hailey Moe is the mother of Plaintiff Tori Moe, a 12-year-old 
girl who is transgender, for whom she also appears in this case as her next friend. 
Hailey and Tori Moe are both residents of the Atlanta, Georgia, metropolitan area. 
Because of concerns about their privacy and safety, both Plaintiffs are proceeding 
pseudonymously. See Moe Motion to Proceed Under Pseudonyms, filed 
concurrently herewith. 

13. Plaintiff Paul Voe is the father of Mia Voe, an 11-year-old girl who is 
transgender. Paul and Mia Voe are residents of the Athens, Georgia, metropolitan 
area. Because of concerns about their privacy and safety, Plaintiff Paul Voe and his 
daughter Mia are proceeding pseudonymously. See Voe Motion to Proceed Under 
Pseudonyms, filed concurrently herewith. 

14. Plaintiffs Anna and Scott Zoe are the parents of Plaintiff Lisa Zoe, a 
10-year-old girl who is transgender, for whom they also appear in this case as her 
next friends. Anna, Scott, and Lisa Zoe are residents of the Atlanta, Georgia, 
metropolitan area. Additionally, Anna and Scott are members of TransParent. 


Because of concerns about their privacy and safety, all members of the Zoe family 
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are proceeding pseudonymously. See Zoe Motion to Proceed Under Pseudonyms, 
filed concurrently herewith. 

15. Plaintiff TransParent (““TransParent’’) is a community-based support 
and resource organization that serves parents and caregivers of transgender 
children. TransParent has 19 chapters in 11 states, including a chapter in Decatur, 
Georgia, which serves the greater Atlanta metropolitan area. As the only current 
Georgia chapter, its membership is open to all eligible Georgia residents. 
TransParent’s mission is to bring compassionate support to parents and caregivers 
navigating complex issues faced by transgender individuals. To carry out its 
mission, TransParent facilitates confidential, peer-led group meetings that provide 
support, connection, and resources to parents and caregivers. One key function of 
TransParent is connecting families of transgender children to local practitioners 
who provide gender-affirming medical care. TransParent asserts its claims in this 
lawsuit on behalf of its members. Rita Soe is a member of TransParent and is the 
mother of Brent Soe, a 16-year-old boy who is transgender. Brent and his parents 
are residents of the Atlanta, Georgia, metropolitan area. Because of concerns about 
their privacy and safety, all members of the Soe Family are proceeding 
pseudonymously. See Soe Motion to Proceed Under Pseudonyms, filed 


concurrently herewith. 
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B. Defendants 


16. Defendant Caylee Noggle is the Commissioner of the Georgia 
Department of Community Health. The Commissioner of the Georgia Department 
of Community Health is subject to appointment and removal by the Governor. 
O.C.G.A. § 31-2-6 (2022). By statute, the Commissioner is the chief administrative 
officer of the Department of Community Health and supervises, directs, accounts 
for, organizes, plans, administers, and executes the functions vested in the 
Department. /d. § 31-2-6. Thus, in her official capacity as Commissioner, 
Defendant Noggle directs and supervises the process of establishing sanctions, by 
rule and regulation, for violating the Health Care Ban. /d. §§ 31-7-2.1(a), 31-7- 
3.2(h). Further, in her official capacity as Commissioner, Defendant Noggle 
administers and executes sanctions for violations of rules and regulations, 
including revocation of an institution’s permit to operate, pursuant to the 
Department of Community Health’s authority. See, e.g., id. §§ 31-7-3, 31-7-3.2(g), 
31-7-4. Defendant Noggle’s official place of business is Atlanta, Fulton County, 
Georgia. Defendant Noggle is sued in her official capacity. 

17. The Georgia Department of Community Health’s Board of 
Community Health (the “Board”’) comprises nine members appointed by the 


Governor and confirmed by the State Senate. O.C.G.A. § 31-2-2, 31-2-3(a) (2022). 
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The Board establishes the general policy to be followed by the Department of 
Community Health. Jd. The Board has the authority to adopt and promulgate rules 
and regulations for violations of the Health Care Ban. /d. §§ 31-2-3, 31-7-2.1(a), 
31-7-3.2(h). The Board also has the authority to execute and enforce violations of 
rules and regulations, including revocation of an institution’s permit to operate. 
See, e.g., id. §§ 31-7-3, 31-7-3.2(g), 31-7-4. The Board is based and headquartered 
in, and the official place of business for the members of the Georgia Department of 
Community Health is, Atlanta, Fulton County, Georgia. 

18. Defendant Norman Boyd is a board member and the Chairman of the 
Georgia Department of Community Health. Defendant Boyd is sued in his official 
capacity. 

19. Defendant Robert S. Cowles III, M.D., F.A.C.S., is a board member 
of the Georgia Department of Community Health. Defendant Cowles is sued in his 
official capacity. 

20. Defendant David Crews is a board member of the Georgia 
Department of Community Health. Defendant Crews is sued in his official 


capacity. 
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21. Defendant Russell Crutchfield, Ed.D., is a board member and the 
Secretary of the Georgia Department of Community Health. Defendant Crutchfield 
is sued in his official capacity. 

22. Defendant Roger Folsom is a board member and the Vice Chairman 
of the Georgia Department of Community Health. Defendant Folsom is sued in his 
official capacity. 

23. Defendant Nelva Lee, Ph.D., is a board member of the Georgia 
Department of Community Health. Defendant Lee is sued in her official capacity. 

24. Defendant Mark Shane Mobley is a board member of the Georgia 
Department of Community Health. Defendant Mobley is sued in his official 
capacity. 

25. Defendant Cynthia Rucker, D.N.P., RN-BC, NE-BC, is a board 
member of the Georgia Department of Community Health. Defendant Rucker is 
sued in her official capacity. 

26. Defendant Anthony Williamson is a board member of the Georgia 
Department of Community Health. Defendant Williamson is sued in his official 
capacity. 

27. The Georgia Composite Medical Board comprises 16 members (1.e., 


15 voting members and one ex-officio member) appointed by the Governor and 
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confirmed by the State Senate. O.C.G.A. § 43-34-2(a) (2022). By statute, the 
Georgia Composite Medical Board has the power to adopt rules and regulations 
necessary for the proper administration and enforcement of physicians’ practice. 
Id. § 43-34-S(c). Further, the Georgia Composite Medical Board has the authority 
to execute and enforce violations of rules and regulations—of any state, the 
Georgia Composite Medical Board, the United States, or any other lawful 
authority—by taking disciplinary action, including probation and suspension, 
administration of a reprimand, revocation of a license, and imposition of a fine. Jd. 
§ 43-34-8(a), (b). The Georgia Composite Medical Board is based and 
headquartered in, and the official place of business for the members of the Georgia 
Composite Medical Board is, Atlanta, Fulton County, Georgia. 

28. Defendant John S. Antalis, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Antalis is sued in his official capacity. 

29. Defendant Subrahmanya Bhat, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Bhat is sued in his official capacity. 

30. Defendant William Bostock, D.O., is a member of the Georgia 
Composite Medical Board. Defendant Bostock is sued in his official capacity. 

31. Defendant Kathryn Cheek, M.D., is a board member of the Georgia 


Composite Medical Board. Defendant Cheek is sued in her official capacity. 


10 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 11 of 47 


32. Defendant Ruthie Crider, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Crider is sued in her official capacity. 

33. Defendant Debi Dalton, M.D., is a member of the Georgia Composite 
Medical Board. Defendant Dalton is sued in her official capacity. 

34. Defendant Charmaine Faucher, PA-C, is an ex-officio member of the 
Georgia Composite Medical Board. Defendant Faucher is sued in her official 
capacity. 

35. Defendant Austin Flint, M.D., is a member of the Georgia Composite 
Medical Board. Defendant Flint is sued in his official capacity. 

36. Defendant Sreenivasulu Gangasani, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Gangasani is sued in his official capacity. 

37. Defendant Judy Gardner, Pharm.D., is a consumer member of the 
Georgia Composite Medical Board. Defendant Gardner is sued in her official 
capacity. 

38. Defendant Alexander S. Gross, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Gross is sued in his official capacity. 

39. Defendant Charles E. Harris, Jr., is a consumer member of the 
Georgia Composite Medical Board. Defendant Harris is sued in his official 


capacity. 


1] 
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40. Defendant J. Jeffrey Marshall, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Marshall is sued in his official capacity. 

41. Defendant Matthew W. Norman, M.D., is a member and the Chair of 
the Georgia Composite Medical Board. Defendant Norman is sued in his official 
capacity. 

42. Defendant Andrew Reisman, M.D., is a member of the Georgia 
Composite Medical Board. Defendant Reisman is sued in his official capacity. 

43. Defendant Barby J. Simmons, D.O., is a member of the Georgia 
Composite Medical Board. Defendant Simmons is sued in her official capacity. 

44. Defendant Daniel Dorsey is the Executive Director of the Georgia 
Composite Medical Board. The Executive Director is appointed by the Georgia 
Composite Medical Board. O.C.G.A. § 43-34-6 (2022). By statute, the Executive 
Director has the power to carry out investigations for the purpose of discovering 
violations of the Board’s rules and regulations. Id. §§ 43-34-5, 43-34-6, 43-34- 
8(d). Defendant Dorsey’s official place of business is Atlanta, Fulton County, 


Georgia. Defendant Dorsey is sued in his official capacity. 
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IV. FACTUAL BACKGROUND 
A. Background on Gender Dysphoria 


45. “Gender identity” refers to a person’s internal, innate, and immutable 
sense of their particular gender. Gender identity is a core, defining trait, which 
cannot be changed voluntarily or through medical intervention, and is so 
fundamental to one’s identity and conscience that a person cannot be required to 
abandon it as a condition of equal treatment. 

46. A person’s gender identity is a fundamental aspect of human 
development. 

47. Everyone has a gender identity. A person’s gender identity is durable 
and cannot be altered through medical intervention. 

48. A person’s gender identity usually, but not always, matches the sex 
they were designated at birth based on their external genitalia. 

49. The term “natal sex” is more precise than the term “biological sex” 
because there are many biological sex characteristics and they do not always align 
with each other in a single direction. For example, some people with intersex 
characteristics may have a chromosomal configuration typically associated with a 
male sex designation but genital characteristics typically associated with a female 


sex designation. For these reasons, the Endocrine Society, an international medical 
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organization of over 18,000 endocrinology researchers and clinicians, advises 
practitioners that the terms “biological sex” and “biological male or female” are 
imprecise and should be avoided. 

50. For most people, their gender identity aligns with their natal sex. But 
for people who are transgender, their gender identity differs from their natal sex. A 
boy who is transgender is someone whose natal sex is female while persistently, 
consistently, and insistently identifying as male. A girl who is transgender is 
someone whose natal sex is male while persistently, consistently, and insistently 
identifying as female. 

51. Gender identity emerges early in life for transgender and non- 
transgender people alike. Most people develop a strong sense of their gender 
identity by the onset of puberty, though it can also occur much earlier. Some 
transgender people become aware early in childhood that their gender identity 
differs from their natal sex. For others, this awareness occurs closer to the onset of 
puberty, when physical changes in their bodies result in the recognition that their 
gender identity is not aligned with their natal sex. 


B. Standards of Care for Treating Minors with Gender Dysphoria 


52. Health care providers in Georgia use established guidelines to 


diagnose and treat youth with gender dysphoria. 
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53. According to the Text Revision of the Fifth Edition of the American 
Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders 
(“DSM-5-TR”), which is the most current edition of the DSM, “gender dysphoria” 
is the diagnostic term for the clinically significant distress that can result from the 
lack of congruence between a person’s gender identity and natal sex.! 

54. Being transgender is not itself a medical condition. But gender 
dysphoria resulting from being transgender is a serious medical condition that, if 
left untreated, frequently results in debilitating anxiety, severe depression, self- 
harm, and suicide.” 

55. In the past, mental health professionals sought to treat gender 
dysphoria by trying to change the person’s gender identity to correspond to their 
natal sex; these efforts were unsuccessful and gravely detrimental. Today, the 


medical profession recognizes that such efforts put transgender individuals at risk 


' The DSM is the handbook used by health care professionals in the United States 
as the authoritative guide for the diagnosis of mental disorders, including 
descriptions, symptoms, and other criteria for establishing consistent and reliable 
diagnoses. 

* See, e.g., Ashley Austin et al., Suicidality Among Transgender Youth: Elucidating 
the Role of Interpersonal Risk Factors, 37 J. Interpersonal Violence 2696 (2022) 
(“Data from the U.S. Transgender Survey indicate that 82% of transgender 
individuals have considered killing themselves and 40% have attempted suicide. 
... Within the transgender population, suicidality is highest among young 


people.”). 
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of profound harm, including dramatically increased rates of suicidal ideation and 
suicide. 

56. The World Professional Association for Transgender Health 
(““WPATH”) has published widely accepted standards of care for the treatment of 
gender dysphoria, most recently in Standards of Care for the Health of 
Transgender and Gender Diverse People, Version 8, which was published in the 
International Journal of Transgender Health.* The WPATH standards of care offer 
medical providers evidence-based guidance on how to effectively treat gender 
dysphoria, which most often entails treatment that enables a transgender person to 
live more fully in alignment with their gender identity. This treatment is sometimes 
referred to as “transition-related medical care” or “gender-affirming care.” 

57. |The Endocrine Society has also promulgated a standard of care and 
clinical guidelines in line with the WPATH standards of care that are specific to 
the provision of hormone therapy for treating gender dysphoria in minors and 
adults. See Wylie C. Hembree et al., Endocrine Treatment of Gender- 
Dysphoric/Gender-Incongruent Persons: An Endocrine Society Clinical Practice 


Guideline, 102 J. Clinical Endocrinology & Metabolism 3869 (2017). 


3 E. Coleman et al., Standards of Care for the Health of Transgender and Gender 
Diverse People, Version 8, 23 Int’1 J. Transgender Health (2022). 
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58. Both of these standards of care have been adopted by major medical 
and mental health associations in the United States, such as the American Medical 
Association, the American Academy of Pediatrics, the American Association of 
Child and Adolescent Psychiatrists, the Pediatric Endocrine Society, the American 
Psychiatric Association, the American Psychological Association, and the 
Endocrine Society. 

59. The precise treatment for gender dysphoria depends on each patient’s 
particular needs, and the general medical standards of care differ based on the 
person’s age and development. 

60. The standards of care for a minor with gender dysphoria who has not 
yet reached puberty do not include any medical interventions and, instead, are 
limited to supporting “social transition,” which means allowing a transgender child 
to live and be socially recognized in accordance with their gender identity. Social 
transition can include adopting a name, pronouns, hairstyle, and clothing consistent 
with the person’s gender identity. 

61. Under the standards of care and clinical guidelines, medical 
interventions may become necessary and appropriate as transgender youth reach 
puberty. The standards of care direct pediatric endocrinologists and other providers 


treating transgender patients to work in close consultation with qualified mental 
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health professionals experienced in diagnosing and treating gender dysphoria, as 
well as with patients and their parents, to determine whether medical treatment is 
appropriate. 

62. Medication that delays puberty is one common medical intervention 
for transgender minors with gender dysphoria who would experience extreme 
distress if they were to go through puberty in accordance with their natal sex. 

63. Puberty-delaying treatment is only appropriate if several rigorous 
medical and psychosocial factors are met as determined by a minor’s health care 
providers. When puberty-delaying treatment is determined to be appropriate, it is 
typically started prior to the development of secondary sex characteristics during 
puberty. 

64. Health care providers often prescribe minors puberty-delaying 
treatment to prevent the distress of developing permanent, unwanted physical 
characteristics that do not align with the minor’s gender identity. Puberty-delaying 
treatment works by pausing endogenous puberty at whatever stage it is at when the 
treatment begins, which limits the influence of a person’s endogenous hormones 
on their body and thereby prevents them from going through puberty in accordance 


with their natal sex. 
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65. If determined to be medically necessary and appropriate for a 
transgender minor with gender dysphoria to undergo puberty in alignment with 
their gender identity, hormone therapy is initiated to enable them to do so. 

66. Under the Endocrine Society’s Clinical Guidelines, hormone therapy 
is appropriate for transgender minors if: 

e A qualified mental health professional has confirmed: 


" persistence of gender dysphoria; 

" any coexisting psychological, medical, or social problems that 
could interfere with treatment (e.g., that may compromise 
treatment adherence) have been addressed, such that the 
adolescent’s environment and functioning are stable enough to 
start sex hormone treatment; 

= the adolescent has sufficient mental capacity to estimate the 
consequences of this (partly) irreversible treatment, weigh the 
benefits and risks, and give informed consent to this (partly) 
irreversible treatment. 


e And the adolescent: 


= has been informed of the partly irreversible effects and side 
effects of treatment (including potential loss of fertility and 
options to preserve fertility); 

= has given informed consent and (particularly when the 
adolescent has not reached the age of legal medical consent, 
depending on applicable legislation) the parents or other 
caretakers or guardians have consented to the treatment and are 
involved in supporting the adolescent throughout the treatment 
process. 


e Anda pediatric endocrinologist or other clinician experienced in 
pubertal induction: 


19 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 20 of 47 


= agrees with the indication for sex hormone treatment; 
= has confirmed that there are no medical contraindications to 
hormone treatment. 

67. Ifa minor receives puberty-blocking treatment, they do not develop 
the secondary sex characteristics of their natal sex. If a minor’s gender dysphoria 
persists and certain other guidelines are met, they can then receive hormone 
treatment in accordance with their gender identity so they go through puberty 
around the same age as their peers. Hormone treatment results in developing the 
secondary sex characteristics that match their gender identity. However, for youth 
who have already gone through natal puberty, puberty-blocking treatment is not a 
prerequisite for hormone treatment. Hormone therapy may be medically necessary 
and appropriate treatment for people with gender dysphoria who have undergone 
natal puberty. 

68. Minors with gender dysphoria diagnoses, who need medical care to 
alleviate or avoid pain and suffering, are prescribed hormone therapy when 
medically necessary as determined by a pediatric endocrinologist or another 
qualified medical care provider and in alignment with the standards of care and 
clinical practice guidelines. Although hormone therapy is generally prescribed 
during the time of puberty and, with minors, typically follows puberty-blocking 


medications, the need for hormone treatment is highly individualized and can 
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present itself at any time. It is imperative that when the need for hormone treatment 
arises, these lifesaving medications are available. 

69. Minors with gender dysphoria who are prescribed puberty-blocking 
medications but are not able to begin hormone therapy at the appropriate time may 
suffer negative consequences of being on puberty blockers for a prolonged period. 
Although puberty-blocking medications are a safe and effective treatment for 
delaying puberty in transgender youth, remaining on puberty-blocking medication 
until the age of majority is not a viable or recommended option. Medical providers 
generally aim to limit the number of years of treatment with puberty blockers due 
to the risk of lower bone mineral density and vitamin D deficiency. The Health 
Care Ban prevents minors on puberty-blocking medication from beginning 
hormone therapy, forcing them to either face the negative consequences of 
prolonged puberty-blocking therapy or stop the puberty-blocking medication and 
go through natal puberty—options that present grave risks. For those not already 
on puberty-blocking medication, the Health Care Ban discourages providers from 
prescribing them in the first place because allowing individuals to take puberty- 
blocking medications until the age of majority without access to hormone therapy 


is not a viable option under the appropriate standards of care. 


21 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 22 of 47 


70. The medical treatment for transgender minors with gender dysphoria 
is effective. It can substantially reduce lifelong gender dysphoria. Longitudinal 
studies have shown that transgender minors with gender dysphoria who receive 
essential medical care, including puberty blockers and hormones, show levels of 
mental health and stability consistent with non-transgender minors. Lily Durwood 
et al., Mental Health and Self-Worth in Socially Transitioned Transgender Youth, 
56 J. Am. Acad. Child & Adolescent Psychiatry 116 (2017); Kristina Olson et al., 
Mental Health of Transgender Children Who Are Supported in Their Identities, 
137 Pediatrics 1 (2016). In contrast, transgender youth suffering from gender 
dysphoria who do not receive appropriate medical care are at risk of serious harm, 
including increased rates of major depression, suicidal ideation, and suicide. 


C.  Georgia’s Health Care Ban for Transgender Minors, S.B. 140 
71. On March 21, 2023, the Georgia General Assembly passed the Health 


Care Ban, which prohibits health care providers in the state of Georgia from 
treating transgender minors with hormone therapy. 

72. The Health Care Ban further directs the Georgia Composite Medical 
Board to “adopt rules and regulations regarding the prohibitions” and specifies that 
“Ta] licensed physician who violates this Code section shall be held 


administratively accountable to the board for such violation.” S.B. 140 §§ 3(b), (c). 
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73. In passing the Ban, the General Assembly ignored guidance from 
more than 500 Georgia medical providers—including pediatricians, psychiatrists, 
endocrinologists, and other health care providers—opposed to S.B. 140.4 Those 
providers underscored the benefits of gender-affirming care for their transgender 
minor patients and the grave harm to their patients’ health and well-being if they 
are denied access to this care. 

74. Only one doctor—who does not have expertise in treating transgender 
youth—testified in support of the Health Care Ban. In her testimony, she 
summarily and inaccurately compared changing one’s body in alignment with their 
gender identity with the decision to change one’s middle name. Georgia House of 
Representatives, Public Health 03.14.23, YouTube, at 1:43:45, 1:46:35 (Mar. 14, 
2023), https://www.youtube.com/watch?v=REs3xP8H-Wg&t=6226s. 

75. The limited testimony provided during the hearing process for 
S.B. 140 erroneously described gender dysphoria as “experimental” and not life- 
threatening for minors. Georgia State Senate, 2/22/23 — Committee on Health & 
Human Services, YouTube, at 44:40 (Mar. 14, 2023), 
https://www.youtube.com/watch?v=WsGBigfkYro. This testimony ignores 
* OPINION: An Open Letter to Gold Dome on Transgender Bill, Atlanta Journal 


Constitution (Mar. 16, 2023), https://www.ajc.com/opinion/opinion-an-open-letter- 
to-gold-dome-on-transgender-bill/S47QA WV6DZBSTNK4WSDJICFZH4/. 
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reputable data which demonstrate that youth who need but do not receive gender- 
affirming care are at serious risk of harm, including the risk of major depression, 
suicidal ideation, developing a suicide plan, and dying by suicide. Austin, supra 
note 2 (“Data from the U.S. Transgender Survey indicate that 82% of transgender 
individuals have considered killing themselves and 40% have attempted suicide. 
... Within the transgender population, suicidality is highest among young 
people.”). 

76. The General Assembly passed the bill despite the testimony of 
transgender people who shared their painful, personal experiences with gender 
dysphoria and explained the critical need for access to medical care. 

77. |The General Assembly passed the bill despite the testimony of parents 
who pleaded for the legislature not to interfere with the health and well-being of 
their children by depriving them of the medical care they need to thrive and, 
sometimes, survive. 

78. On March 23, 2023, Governor Brian Kemp signed the Health Care 
Ban into law. 


79. The Ban goes into effect on July 1, 2023. 
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D. The Health Care Ban Created by S.B. 140 


80. S.B. 140 amends two separate Titles of the Official Code of Georgia 
Annotated. See S.B. 140, 157th Gen. Assemb., Reg. Sess. (Ga. 2023). 

81. The Health Care Ban prevents health care professionals from 
providing established medically necessary care to minors. Specifically, the Health 
Care Ban regulates hospitals and related institutions (under Title 31) by prohibiting 
certain procedures and therapies for treating gender dysphoria in minors from 
being performed or administered in those hospitals and institutions. See S.B. 140 
§ 2. Similarly, the Health Care Ban regulates physicians licensed by the Georgia 
Composite Medical Board (under Title 43) by prohibiting physicians from 
performing or administering the same procedures and therapies for treating gender 
dysphoria in minors. See S.B. 140 § 3. Both amendments also provide for penalties 
and limited exceptions. S.B. 140 § 2; S.B. 140 § 3. 


1. The Health Care Ban Prohibits Surgical Procedures and 
Hormone Therapies for Treating Gender Dysphoria 


82. The Health Care Ban is substantively similar under Titles 31 and 43. 
In each case, the Ban prohibits “irreversible procedures or therapies . . . performed 
on a minor for the treatment of gender dysphoria.” Compare S.B. 140 § 2(a), with 
S.B. 140 § 3(a). Specifically, the Ban prohibits “(1) Sex reassignment surgeries, or 


any other surgical procedures, that are performed for the purpose of altering 
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primary or secondary sexual characteristics; or (2) Hormone replacement 
therapies.” S.B. 140 § 2(a); S.B. 140 § 3(a).° 

83. The primary difference between the two amendments is their 
applicability to health care providers. The amendment to Title 31 applies to 
hospitals and related institutions, whereas the amendment to Title 43 applies to 
physicians licensed by the Georgia Composite Medical Board. S.B. 140 § 2(a); 
S.B. 140 § 3(a). 


2; The Health Care Ban Has Exceptions 


84. The amendment to Title 43 provides limited exceptions for: 


(1) Treatments for medical conditions other than gender 
dysphoria or for the purpose of sex reassignment where 
such treatments are deemed medically necessary; 
(2) Treatments for individuals born with a medically 
verifiable disorder of sex development, including 
individuals born with ambiguous — genitalia or 
chromosomal abnormalities resulting in ambiguity 
regarding the individual’s biological sex; (3) Treatments 
for individuals with partial androgen insensitivity 
syndrome; and (4) Continued treatment of minors who are, 
prior to July 1, 2023, being treated with irreversible 
hormone replacement therapies. 


S.B. 140 § 3(b). 


‘ Because Plaintiffs are not seeking surgical procedures, this challenge is limited to 
S.B. 140’s prohibition on “[h]ormone replacement techniques,” S.B. 140 § 2(a)(2). 
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85. The amendment to Title 31 incorporates the same exceptions by 
reference to the amendment to Title 43. S.B. 140 § 2(b) (citing Code Section 
43-34-15). 


<7 The Health Care Ban Imposes Harsh Penalties for 
Violations 


86. The amendment to Title 31 provides that the Department of 
Community Health “shall establish sanctions, by rule and regulation, for violations 
of this Code section up to and including the revocation of an institution’s permit 
issued pursuant to Code Section 31-7-3.” S.B. 140 § 2(c). As of filing this 
Complaint, the Georgia Department of Community Health has not yet established 
relevant sanctions for these violations. 

87. After S.B. 140’s effective date, health care institutions will be forced 
to choose between withholding medically necessary treatment for their minor 
transgender patients, on one hand, and facing still unknown sanctions on the other. 
In addition, O.C.G.A. § 31-5-8 (2022) states that any person violating the 
provisions of Title 31 shall be guilty of a misdemeanor. Thus, even though the 
Health Care Ban’s amendment to Title 31 focuses on hospitals and other 
institutions, individual health care providers may face criminal prosecution if they 


provide medically necessary care to minor transgender patients. 
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88. The amendment to Title 43 provides that “[a] licensed physician who 
violates this Code section shall be held administratively accountable to the 
[Georgia Composite Medical Board] for such violation.” S.B. 140 § 3(c). Thus, 
licensed physicians will be faced with the impossible choice of withholding 
medically necessary treatment from their transgender patients or facing 
administrative sanctions by the Georgia Composite Medical Board, including 
revocation of their license. O.C.G.A. § 43-34-8(a), (b). 


E. ‘The Health Care Ban Will Irreparably Harm Plaintiffs 


89. S.B. 140 causes irreparable harm to each of the Plaintiffs. 


1. The Health Care Ban Will Irreparably Harm Parent and 
Minor Plaintiffs 


Oo Emma and Amy Koe 


90. Amy Koeis a 12-year-old girl who resides with her mother Emma 
Koe, her father, and her sister, in Atlanta, Georgia. Amy is a happy and creative 
kid who loves cooking, writing plays, games, and computers. From an early age, 
Amy played the female role in pretend play, gravitated toward having female 
friends, showed a preference for girls’ clothing, and told her parents on several 
occasions that she wished God had made her a girl. Five years ago, at age seven, 
Amy began to persistently express that she was female, and her parents came to 


understand that she was transgender. She began to socially transition, including by 
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adopting a girl’s hairstyle, clothing, pronouns, and name. Amy’s mental health has 
improved dramatically since coming out; she has become more confident, come 
into her own, and resolved sleeping issues. 

91. Amy has been diagnosed with gender dysphoria and has received care 
from several medical providers, including a psychologist, psychiatrist, pediatrician, 
and pediatric endocrinologist. Amy has begun puberty-blocking medication at the 
recommendation of her providers. Amy has expressed that she is ready to go 
through female puberty and wants to look like her mother when she gets older, as 
opposed to looking more like her father. 

92. Amy’s medical providers have, together with Amy and her parents, 
concluded that it is medically necessary for her to begin hormone therapy. The 
Health Care Ban, however, will prevent Amy from accessing that care, which will 
have devastating physical and psychological consequences. In addition, the Health 
Care Ban will deprive Amy’s mother, Emma Koe, of the ability to make medical 
decisions in the best interest of her child, and within the appropriate and necessary 
timeframe for Amy. 


b. Hailey and Tori Moe 


93. Tori Moe is an exceptionally bright and engaged 12-year-old girl who 


resides with her mother Hailey Moe, her father, and her brothers, in the Atlanta, 
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Georgia, metropolitan area. Tori has blossomed socially and intellectually in the 
past few years after coming out as transgender around age nine. Tori showed signs 
of identifying as a girl as early as age four, such as by joyfully dressing in girls’ 
clothing whenever possible. 

94. Because Tori has been experiencing anxiety about going through male 
puberty, she has been seeing a therapist regularly. Tori’s therapist has diagnosed 
her with gender dysphoria. At the recommendation of her provider team, including 
her pediatrician and pediatric endocrinologist, Tori currently takes puberty- 
blocking medication. 

95. Tori’s medical providers continue to monitor her treatment and have, 
together with Tori and her parents, concluded that hormone therapy is the next step 
in Tori’s recommended treatment plan and is expected to begin hormone therapy in 
the near future. The Health Care Ban will prevent Tori from obtaining any form of 
hormone therapy after July 1, denying her the appropriate medical care she needs 
and depriving Hailey of the ability to make medical decisions in the best interest of 
her child, and within the appropriate and necessary timeframe for Tori. If the Ban 
is allowed to go into effect, Tori’s medical care will be disrupted, which would 


cause Tori extreme anxiety and distress. 


30 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 31 of 47 


96. If allowed to go into effect, the Health Care Ban will also force Hailey 
and her spouse to consider uprooting their family and moving out of Georgia to 
receive medically necessary care for Tori. Doing so would move them away from 
family nearby and necessitate pulling both Tori and her brothers out of their 
current schools and friendship groups. And because the Moe family only settled in 
the Atlanta area in January 2021, having to move the family again for the second 
time in less than three years would be a major hardship. 


ren Paul and Mia Voe 


97. Mia Voe is a whip smart, strong-willed, well-adjusted, opinionated, 
and precocious 11-year-old girl. She loves playing piano, reading, and learning 
about Greek mythology. She is also transgender. Mia, her parents, and older 
brother live in the Athens, Georgia, metropolitan area. While Mia socially 
transitioned around age five, she began showing signs of gender dysphoria as a 
toddler. Once she was able to socially transition, she displayed a dramatic 
improvement in her mental health and behavior. 

98. Mia is now, and has been for the past six years, under the care of a 
psychologist who has diagnosed her with gender dysphoria. She is also under the 
care of a pediatric endocrinologist who is closely monitoring her hormones for 


indications of puberty. Mia’s medical providers have concluded that it will be 


31 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 32 of 47 


medically necessary for her to begin puberty-blocking medication in the near 
future. 

99. Similarly, Mia’s medical providers, together with Mia and her parents, 
have decided that she will need to undergo hormone therapy as part of her medical 
treatment. If allowed to go into effect, the Health Care Ban will prevent the Voe 
family and their doctors from developing an individualized, forward-looking care 
plan that is necessary for treating gender dysphoria. Preventing Mia from accessing 
the recommended treatment for her gender dysphoria will have devastating 
physical and psychological consequences. In addition, the Health Care Ban will 
deprive Mia’s father Paul of the ability to make medical decisions in the best 
interest of his child in the appropriate and necessary timeframe for Mia. 


d. Anna, Scott, and Lisa Zoe 


100. Lisa Zoe is a funny, creative, and sensitive 10-year-old girl. She lives 
with her parents and younger sibling in the Atlanta, Georgia, metropolitan area. 
Lisa loves technology, history, and creative endeavors such as stop motion 
animation and colorizing black-and-white photographs. She began identifying as a 
girl as a toddler, including preferring to wear girls’ clothing whenever possible. 
Lisa recognized her female gender identity around age six, at which point she 


socially transitioned. 
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101. Lisa’s primary care pediatrician first recognized that Lisa was a 
transgender girl at age six. Lisa has since seen a therapist. Lisa’s pediatric 
endocrinologist and pediatrician have both diagnosed Lisa with gender dysphoria. 
She continues to receive care from her pediatrician and pediatric endocrinologist. 

102. Because Lisa has not started puberty yet, she has not begun puberty- 
blocking medication. Her pediatric endocrinologist is monitoring her hormone 
levels to determine when puberty-blocking medication will be appropriate, after 
which she will undergo hormone therapy based on the recommendation of her 
providers in consultation with Lisa and her parents. If the Ban takes effect, this 
medically necessary treatment will not be an option for Lisa, which will have 
devastating physical and psychological consequences. In addition, the Health Care 
Ban will deprive parents Anna and Scott of the ability to develop an individualized 
and forward-looking medical treatment plan that is necessary to treat Lisa’s gender 
dysphoria. 

103. If allowed to go into effect, the Health Care Ban will also force Anna 
and Scott to consider uprooting their family and moving out of Georgia to receive 
medically necessary care for Lisa. Doing so would move them away from 
supportive friends and neighbors, would require pulling both Lisa and her sister out 


of their current schools and friendship groups, and force Anna and Scott Zoe to 


33 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 34 of 47 


find new jobs. If not for the Health Care Ban, the Zoe family would not consider 
moving away from Georgia. 


2. The Health Care Ban Will Irreparably Harm 
TransParent’s Members 


104. Founded in 2011, TransParent is a national organization with a 
chapter structure that serves as a network of support organizations for parents and 
caregivers with transgender children. 

105. Plaintiff TransParent is a 501(c)(3) nonprofit membership 
organization whose mission is to bring compassionate support to parents and 
caregivers navigating complex issues faced by transgender individuals. The three 
pillars that guide TransParent’s efforts are: connection (building parent 
communities to strengthen and aid families in their role as confident caregivers and 
advocates); resources (being a pathway to informational and supportive resources 
assisting families and their transgender child); and visibility (expanding awareness, 
acceptance, and cultural integration of the full gender spectrum). By fulfilling this 
mission, TransParent strives to help parents empower their children to live 
authentically. 

106. TransParent and its local chapters carry out their mission by 
facilitating confidential, peer-led, group meetings that provide support, connection, 


and resources to parents and caregivers. When a parent learns that their child is 
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transgender, there is a range of very complex emotions that have the potential to 
fracture the relationship between the parent and the child and, subsequently, 
damage the child’s self-esteem and confidence. Parents and children often feel 
shame and experience isolation resulting in negative outcomes. TransParent 
believes that sharing the journey with peers helps build strong and confident 
parents and children who are empowered to live an authentic life. 

107. TransParent has a chapter in Decatur, Georgia. It is the sole 
TransParent chapter in Georgia, and it focuses on issues facing families across the 
state. Most members of this local chapter live in the greater metropolitan area of 
Atlanta, but there are no geographical limitations for membership. These members 
include parents who are directly impacted by S.B. 140. 

108. Ifthe Health Care Ban goes into effect, S.B. 140 will cause immediate 
and irreparable harm to TransParent members in Georgia. Parents of transgender 
children will be deprived of their rights to pursue medically necessary care for their 
children. The children of TransParent members in Georgia who do not initiate 
hormone therapy before July 1, 2023, will not be able to access this care and their 
parents will experience the unfathomable pain of watching their children suffer 
because they are unable to provide medically necessary treatment for their 


children’s gender dysphoria. The Ban strikes at the very core of TransParent’s 
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mission—building strong and confident parents and children who are empowered 
to live an authentic life. 

109. TransParent members in Georgia have experienced stigma, anxiety, 
and fear since the passage of S.B. 140. Georgia members of TransParent have 
discussed the enormous amount of stress experienced as a result of the passage of 
the Health Care Ban. The Ban affects their children’s health and well-being, and 
forces the parent members to make difficult choices regarding the care of their 
children, their place of residence, and even their careers. These stressful 
considerations have caused members to lose sleep, experience significant mental 
turmoil, and fear for the well-being of their children and families. Parent members 
are distraught because the Ban usurps their right to make medical decisions in the 
best interest of their children, and grave consequences will likely result. 

110. Ifthe Ban is allowed to go into effect, there are members of 
TransParent who will be denied the ability to pursue safe and necessary medical 
care for their children. 

111. Rita Soe is a member of TransParent and the mother of Brent Soe, a 
shy, thoughtful, and empathetic 16-year-old boy who resides with his parents and 
brother in Georgia. Brent is passionate, inquisitive, and a deep thinker with many 


interests, including reading, music, visual arts, writing, and animals. Two years 
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ago, Brent came out to his mother as transgender and began to socially transition, 
including by adopting a boy’s hairstyle and clothing. Since embracing his male 
gender identity and fully socially transitioning earlier this year at school, Brent’s 
mental health has improved dramatically. 

112. Brent is under the care of a psychologist who has diagnosed him with 
gender dysphoria. Brent’s psychologist and his mother Rita regularly discuss his 
gender dysphoria and, together with Brent, have concluded that it will be medically 
necessary for him to begin hormone theory in the near future. The Health Care 
Ban, however, will deprive the Soe family of the ability to pursue that medically 
necessary care for their child. Although Brent has expressed that he is ready to start 
hormone therapy, his parents have decided to wait a few more months and allow 
Brent to continue with psychotherapy and live in conformity with his gender 
identity before initiating a hormone regimen. Rita Soe and her husband are 
concerned with the Ban’s effect on Brent’s ability to begin hormone therapy after 
July 1, 2023, but they do not believe it is in Brent’s best interests to begin hormone 
treatment based on the arbitrary deadline set by the Georgia legislature. However, 
hormone therapy will soon become medically necessary for Brent, and his parents 
need to be able to access that care as soon as his health care providers recommend 


it. 
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113. Anna and Scott Zoe are also members of TransParent and have been 
since the Metro Atlanta Chapter’s founding in 2019. Like Rita Soe, Anna and Scott 
Zoe joined TransParent seeking the support and counsel of fellow parents of 
transgender children. 


V. THE HEALTH CARE BAN WILL CAUSE SEVERE HARM TO 
TRANSGENDER YOUTH 


114. Preventing transgender minors with gender dysphoria from accessing 
medically necessary hormone therapy risks extreme harm to their present and 
future health and well-being. 

115. When gender dysphoria is not treated appropriately, the results are 
significant and often include increased distress, major depression, anxiety, self- 
harm, suicidal ideation, and suicide. 

116. As aresult of laws like the Ban, 93% of transgender youth now worry 
about their ability to access gender-affirming care. Elana Redfield et al., 
Prohibiting Gender-Affirming Medical Care for Youth, The Williams Institute 
(Mar. 2023), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Trans- 


Y outh-Health-Bans-Mar-2023.pdf. Studies demonstrate that laws like the Ban have 
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resulted in reported worsened mental health and increased risk of suicidality in 
transgender youth.° 

117. Studies show that when minors are able to access hormone therapy, 
which allows them to go through puberty consistent with their gender identity, 
their distress is more likely to recede and their mental health improves.’ Both 
clinical experience and medical studies support that for many young people, this 


treatment is transformative, and they go from painful suffering to thriving. 


° See, e.g., Austin, supra note 2 (“Data from the U.S. Transgender Survey indicate 
that 82% of transgender individuals have considered killing themselves and 40% 
have attempted suicide. ... Within the transgender population, suicidality is 
highest among young people.”’). 

’ See, e.g., Amy E. Green et al., Association of Gender- Affirming Hormone 
Therapy With Depression, Thoughts of Suicide, and Attempted Suicide Among 
Transgender and Nonbinary Youth, 70 J. Adolescent Health 643 (2022) 
(explaining the correlation between gender-affirming hormone therapy and 
reduced rates of depression and suicidality among transgender youth); Jack L. 
Turban et al., Access to Gender-Affirming Hormones During Adolescence and 
Mental Health Outcomes Among Transgender Adults, PLoS ONE (2022) 
(explaining that access to gender-affirming hormone therapy in adolescence is 
associated with favorable mental health outcomes in adulthood, when compared to 
individuals who desired but could not access hormonal interventions); Annelou 
L.C. de Vries et al., Young Adult Psychological Outcome After Puberty 
Suppression and Gender Reassignment, 134 Pediatrics 696 (2014). 
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VI. CLAIMS FOR RELIEF 


COUNT I: DEPRIVATION OF SUBSTANTIVE DUE PROCESS — 
INTERFERENCE WITH FUNDAMENTAL RIGHT OF PARENTS TO 
DIRECT THE CARE OF THEIR CHILDREN 
U.S. Const. Amend. XIV 
Parent Plaintiffs and Plaintiff TransParent Against All Defendants in Their 
Official Capacities 


118. Plaintiffs incorporate paragraphs 1—2, 4-10, 45-117 of the Complaint 
as if set forth fully herein. 

119. The Koe, Moe, Voe, and Zoe families (“Parent Plaintiffs”) and 
Plaintiff TransParent, on behalf of itself and its members, bring this Count against 
all Defendants. 

120. The Fourteenth Amendment to the United States Constitution protects 
the rights of parents to make decisions “concerning the care, custody, and control 
of their children.” Troxel v. Granville, 530 U.S. 57, 66 (2000). As the Supreme 
Court has repeatedly emphasized, this right is “perhaps the oldest of the 
fundamental liberty interests recognized by this Court,” and presumes— 
appropriately—that “‘fit parents act in the best interests of their children.” /d. at 65, 
66, 68-69; see also Parham v. J.R., 442 U.S. 584, 602 (1979) (collecting cases). 


Accordingly, a law that substantially interferes with parental autonomy is subject 
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to strict scrutiny. Lofton v. Sec’y of Dep’t of Child. & Fam. Servs., 358 F.3d 804, 
815 (11th Cir. 2004). 

121. The ability to make medical decisions—especially those that are 
recognized to be safe, effective, and medically necessary—in a child’s best interest 
is a critical aspect of this parental right. The law recognizes that in almost all cases, 
the government is no substitute for a fit parent’s judgment “concerning the growth, 
development, and upbringing of their children.” Bendiburg v. Dempsey, 909 F.2d 
463, 470 (11th Cir. 1990) (quoting Arnold v. Bd. of Educ. of Escambia Cnty., 880 
F.2d 305, 313 (11th Cir. 1989)). Thus, a state cannot “willfully disregard the right 
of parents to generally make decisions concerning the [medical] treatment to be 
given to their children.” /d. 

122. The Health Care Ban violates this fundamental right by preventing the 
Parent Plaintiffs from obtaining medically necessary care for their minor children. 

123. The Health Care Ban similarly violates this fundamental right held by 
the individual members of Plaintiff TransParent, which comprises parents and 
caregivers of transgender children. 

124. By intruding upon the Parent Plaintiffs’ and Plaintiff TransParent 
members’ fundamental right to direct the care and upbringing of their minor 


children, the Health Care Ban is subject to strict scrutiny. 
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125. Defendants lack even a legitimate interest in preventing parents from 
ensuring their children can receive necessary medical care, much less a compelling 
one. 


COUNT II: DEPRIVATION OF EQUAL PROTECTION — 
DISCRIMINATION ON THE BASIS OF SEX AND TRANSGENDER 
STATUS 
U.S. Const. Amend. XIV 
Plaintiff Families Against All Defendants in Their Official Capacities 


126. Plaintiffs incorporate Paragraphs 1, 3-10, 45-96, 100-03, 114-17 of 
the Complaint as if set forth fully herein. 

127. The Koe, Moe, and Zoe families (‘Plaintiff Families’’) bring this 
Count against all Defendants. 

128. The Equal Protection Clause of the Fourteenth Amendment, 
enforceable pursuant to 42 U.S.C. § 1983, provides that no state shall “deny to any 
person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 
XIV, § 1. 

129. The Health Care Ban singles out transgender minors and prohibits 
them from obtaining medically necessary treatment based on their sex and 
transgender status. Importantly, the Ban’s discriminatory purpose is carried out by 


prohibiting the use of medically necessary treatment only when that treatment is 


42 


Case 1:23-cv-02904-SEG Document1 Filed 06/29/23 Page 43 of 47 


provided to transgender youth who did not begin treatment with hormone therapy 
before July 1, 2023, not when provided to non-transgender youth. 

130. Transgender-based government classifications are subject, at a 
minimum, to heightened scrutiny because they are sex-based classifications. Under 
the Equal Protection Clause, government classifications based on sex are subject to 
heightened scrutiny and are presumptively unconstitutional. 

131. Moreover, because transgender people have obvious, immutable, and 
distinguishing characteristics, including having a gender identity that is different 
than their natal sex, they comprise a discrete group. Transgender people have faced 
historical discrimination and have been unable to secure equality through the 
political process, making them a suspect class. 

132. As such, transgender classifications are subject at least to intermediate 
scrutiny. 

133. The Health Care Ban does nothing to protect the health or well-being 
of minors. To the contrary, the Ban undermines the health and well-being of 
transgender minors by denying them essential medical care. 

134. By excluding transgender children and their parents from accessing 
medically necessary and appropriate treatment, the Health Care Ban singles out 


and stigmatizes the Plaintiff Families, and other families who require this care in 
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Georgia. The Health Care Ban “impose[s] a disadvantage, a separate status, and so 
a stigma” upon these plaintiffs and thus violates the guarantee of equal protection 
by depriving plaintiffs of equal dignity, harming them in profound ways. United 
States v. Windsor, 570 U.S. 744, 770 (2013). 

135. The Health Care Ban is not narrowly tailored to further a compelling 
government interest and is not substantially related to any important governmental 
interest. Moreover, the Ban is not even rationally related to a governmental 
interest. Accordingly, the Ban violates the Equal Protection Clause of the 
Fourteenth Amendment. 


VI. RELIEF REQUESTED 


WHEREFORE, Plaintiffs respectfully request that this Court: 

i. issue ajudgment, pursuant to 28 U.S.C. §§ 2201, 2202, declaring 
that the Health Care Ban violates the federal laws for the reasons 
and on the Counts set forth above; 

ii. temporarily, preliminarily, and permanently enjoin Defendants, their 
officers, employees, servants, agents, appointees, and successors in 
office from enforcing the Health Care Ban; 

iil. declare that the Health Care Ban violates the Due Process and Equal 


Protection Clauses of the Fourteenth Amendment to the United 
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States Constitution; 


iv. award Plaintiffs their costs and expenses, including reasonable 


attorney fees, pursuant to 42 U.S.C. § 1988 and other applicable 


laws; and 


v. grant such other relief as the Court deems just and proper. 


Respectfully submitted this 29th day of June 2023. 
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CERTIFICATE OF SERVICE 


I hereby certify that, on June 29, 2023, I electronically filed the foregoing 
with the Clerk of the Court by using the CM/ECF system. There is currently no 
Counsel of Record for Defendants, and so I certify that I will serve the foregoing 
on Defendants along with the Complaint. 


/s/ Elizabeth Littrell 
Elizabeth Littrell 


47 


Case 1:23-cv-02904-SEG Document1-1 Filed 06/29/23 Page 1of5 


EXHIBIT | 


Oo AN DWH BPW NY eR 


Case 1:23-cv-02904-SEG Document1-1 Filed 06/29/23 Page 2 of 5 
23 SB 140/AP 


Senate Bill 140 
By: Senators Summers of the 13th, Watson of the 1st, Kirkpatrick of the 32nd, Kennedy of 
the 18th, Anderson of the 24th and others 

AS PASSED 


A BILL TO BE ENTITLED 
AN ACT 


To amend Article 1 of Chapter 7 of Title 31 of the Official Code of Georgia Annotated, 
relating to regulation of hospitals and related institutions, so as to prohibit certain surgical 
procedures for the treatment of gender dysphoria in minors from being performed in 
hospitals and other licensed healthcare facilities; to provide for exceptions; to provide for 
violations; to amend Article 1 of Chapter 34 of Title 43 of the Official Code of Georgia 
Annotated, relating to the Georgia Composite Medical Board, so as to prohibit certain 
surgical procedures for the treatment of gender dysphoria in minors; to provide for 
exceptions; to provide for violations; to provide for legislative findings; to provide for related 


matters; to repeal conflicting laws; and for other purposes. 


BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA: 


SECTION 1. 
The General Assembly finds that: 
(1) There has been a massive unexplained rise in diagnoses of gender dysphoria among 
children over the past ten years, with most of those experiencing this phenomenon being 


girls; 


S. B. 140 
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SB 140/AP 


(2) Gender dysphoria is often comorbid with other mental health and developmental 
conditions, including autism spectrum disorder; 

(3) A significant portion of children with gender dysphoria do not persist in their gender 
dysphoric conditions past early adulthood; 

(4) Certain medical treatments for gender dysphoria, including hormone replacement 
therapies and surgeries, have permanent and irreversible effects on children; 

(5) No large-scale studies have tracked people who received gender-related medical care 
as children to determine how many remained satisfied with their treatment as they aged 
and how many eventually regretted transitioning; on the contrary, the General Assembly 
is aware of statistics showing a rising number of such individuals who, as adults, have 
regretted undergoing such treatment and the permanent physical harm it caused; 

(6) Under the principle of "do no harm," taking a wait-and-see approach to minors with 
gender dysphoria, providing counseling, and allowing the child time to mature and 
develop his or her own identity is preferable to causing the child permanent physical 
damage; and 

(7) The General Assembly has an obligation to protect children, whose brains and 
executive functioning are still developing, from undergoing unnecessary and irreversible 


medical treatment. 


SECTION 2. 


Article 1 of Chapter 7 of Title 31 of the Official Code of Georgia Annotated, relating to 
regulation of hospitals and related institutions, is amended by adding a new Code section to 
read as follows: 
"31-7-3.5. 
(a) Except as provided in subsection (b) of this Code section, none of the following 
irreversible procedures or therapies shall be performed on a minor for the treatment of 
gender dysphoria in an institution licensed pursuant to this article: 


S. B. 140 
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42 (1) Sex reassignment surgeries, or any other surgical procedures, that are performed for 
43 the purpose of altering primary or secondary sexual characteristics; or 

44 (2) Hormone replacement therapies. 

45 (b) The provisions of subsection (a) of this Code section shall not apply to treatment 
46 provided pursuant to an exception contained in subsection (b) of Code Section 43-34-15. 
47 (c) The department shall establish sanctions, by rule and regulation, for violations of this 


48 Code section up to and including the revocation of an institution's permit issued pursuant 
49 to Code Section 31-7-3.” 


50 SECTION 3. 

51 Article 1 of Chapter 34 of Title 43 of the Official Code of Georgia Annotated, relating to the 
52 Georgia Composite Medical Board, is amending by adding a new Code section to read as 
53 follows: 

54 "43-34-15. 

55 (a) Except as otherwise provided in subsection (b) of this Code section, the following 
56 irreversible procedures and therapies performed on a minor for the treatment of gender 
57 dysphoria are prohibited in this state: 

58 (1) Sex reassignment surgeries, or any other surgical procedures, that are performed for 
59 the purpose of altering primary or secondary sexual characteristics; and 

60 (2) Hormone replacement therapies. 

61 (b) The board shall adopt rules and regulations regarding the prohibitions contained in 
62 subsection (a) of this Code section, which shall contain limited exceptions for: 

63 (1) Treatments for medical conditions other than gender dysphoria or for the purpose of 
64 sex reassignment where such treatments are deemed medically necessary; 

65 (2) Treatments for individuals born with a medically verifiable disorder of sex 
66 development, including individuals born with ambiguous genitalia or chromosomal 
67 abnormalities resulting in ambiguity regarding the individual's biological sex; 


S. B. 140 
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(3) Treatments for individuals with partial androgen insensitivity syndrome; and 
(4) Continued treatment of minors who are, prior to July 1, 2023, being treated with 


irreversible hormone replacement therapies. 
(c) A licensed physician who violates this Code section shall be held administratively 


accountable to the board for such violation.” 


SECTION 4. 


All laws and parts of laws in conflict with this Act are repealed. 


S. B. 140 


Case 1:23-cv-02904-SEG Document 2-1 Filed 06/29/23 Page 1 of 30 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 


EMMA KOE, individually and on 
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MEMORANDUM IN SUPPORT OF PLAINTIFFS’? MOTION FOR 
TEMPORARY RESTRAINING ORDER & PRELIMINARY INJUNCTION 


I. INTRODUCTION 


Plaintiffs are parents, their transgender children, and a community-based 
support organization for parents of transgender individuals.' They file this 
challenge because Georgia Senate Bill 140 (“S.B. 140,” the “Health Care Ban,” or 
the “Ban’’), which bans safe, effective, and necessary medical treatment for 
transgender minors, is unconstitutional. The Ban infringes parents’ fundamental 
right to make medical decisions in the best interests of their children, and it singles 
out transgender minors for the denial of essential medical care, contrary to the Due 
Process and Equal Protection Clauses of the Fourteenth Amendment. 

S.B. 140 takes effect July 1, 2023. Absent any injunctive relief, Plaintiffs 
will suffer immediate and irreparable harms for which there is no adequate remedy 
at law. Because of the Ban, Parent Plaintiffs will be unable to obtain necessary and 
time-sensitive medical care for their transgender children, and Minor Plaintiffs will 
be unable to receive the treatment they need. In line with multiple recent 


decisions—two in this Circuit and four in three sister Circuits—addressing similar 


' Parent and Minor Plaintiffs separately move to proceed under pseudonyms. 
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bans,” this Court should enjoin Defendants from enforcing S.B. 140 while this 
lawsuit is pending.° 
I. STATEMENT OF FACTS 


A. The Ban Prohibits Parent Plaintiffs and TransParent’s Members 
from Making Critical Medical Decisions for Their Children. 


ef Parent and Minor Plaintiffs 


Amy Koe is a 12-year-old transgender girl who lives in Atlanta, Georgia, 
with her mother, Emma Koe, her father, and her sister. See Declaration of Emma 
Koe (“Koe Decl.”’) 9 3. At age 7, Amy began to persistently express that she was 
female and started to socially transition; she adopted a girl’s hairstyle, clothing, 
pronouns, and name. /d. §] 7, 12. Amy’s mental health has improved dramatically 
since socially transitioning; she has gained confidence, come into her own, and 
resolved sleeping issues. Jd. §§] 12-14, 21. Amy has been diagnosed with gender 


dysphoria, and has received care from a team of health care providers, including a 


? See Brandt v. Rutledge, 551 F. Supp. 3d 882 (E.D. Ark. 2021), aff?d 47 F.4th 661 
(8th Cir. 2022); Eknes-Tucker v. Marshall, 603 F. Supp. 3d 1131 (M.D. Ala. 
2022), appeal docketed, No. 22-11707 (11th Cir. May 18, 2022); Doe v. Ladapo, 
2023 WL 3833848 (N.D. Fla. June 6, 2023); K.C. v. Med. Licensing Bad. of Ind., 
2023 WL 2895628 (S.D. Ind. June 16 2023); Memorandum Opinion and Order, 
Doe v. Thornbury, No. 3:23-cv-00230 (W.D. Ky. June 28, 2023) (ECF No. 61) 
(“Kentucky Order’); Memorandum Opinion, L.W. v. Skrmetti, No. 3:23-cv-00376 
(M.D. Tenn. June 28, 2023) (ECF No. 167) (“Tennessee Order”). 


3 Because Plaintiffs are not seeking surgical procedures, this challenge is limited to 
S.B. 140’s prohibition on “[h]ormone replacement techniques,” S.B. 140 § 2(a)(2). 
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psychologist, psychiatrist, pediatrician, and pediatric endocrinologist. /d.4§ 14, 15. 
Amy has begun puberty-blocking medication at the direction of her providers. /d. 
4 16. Without these medications, Amy would undergo puberty and her body would 
develop in ways that are inconsistent with her gender identity. Id. 4 17. 

Amy’s providers continue to monitor her treatment and, together with Amy 
and her parents, have concluded it will be medically necessary for her to receive 
hormone therapy. /d. § 17. The Ban will prevent Amy from obtaining this 
treatment, which will have devastating physical and psychological consequences. 
Id. The Ban will also deprive Amy’s mother, Emma, of the ability to pursue the 
safe and effective course of medical care that her daughter needs. Jd. {| 20, 22. 

Tori Moe is a 12-year-old transgender girl who lives with her mother, Hailey 
Moe, her father, and her two brothers in Atlanta, Georgia. See Declaration of 
Hailey Moe (“Moe Decl.”’) § 3. Tori started dressing as a girl on occasion as early 


999 


as four years old, and was happier dressing in “girls’” clothing. /d. 4. Tori came 
out as transgender soon after the family moved from Florida to Georgia in January 
2021, telling her parents that she is a girl, and that she wanted to go to school as a 
girl. Id. | 9-10. Tori began using she/her pronouns at this time. /d. 4 6. Tori has 


been seeing a therapist for the past eight months, and during that time was 


diagnosed with gender dysphoria. Jd. § 11. In January 2023, Tori’s pediatrician and 
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pediatric endocrinologist prescribed puberty-blocking medication; she has taken 
two doses so far. Jd. § 12. Hormone therapy is the next step in Tori’s recommended 
treatment plan and is expected to be necessary in the near future. /d. J§ 13, 14. If 
the Ban takes effect, Tori will be denied the appropriate medical care she needs 
and the Moe family will be forced to consider moving to another state. Id. ¥ 14. 
Mia Voe is an 11-year-old transgender girl who lives with her father, Paul 
Voe, and her brother, in Athens, Georgia. See Declaration of Paul Voe (“Voe 
Decl.’’) §§[ 4-5. Mia has known she was a girl since pre-kindergarten; she would 


999 


regularly declare, “I’m a girl” and has exclusively worn “girls’” clothing since she 
was around 5 years old. /d. $j 9-11. Mia began using a female name around age 7. 
Id. § 15. Two years later, and after she never wavered in usage, Mia legally 
changed her name. /d. Mia has been seeing a psychologist for the past three years 
and during that time was diagnosed with gender dysphoria. Jd. §] 17. Her pediatric 
endocrinologist is monitoring her hormone levels, and her health care providers, in 
consultation with Mia and her parents, have determined that the appropriate 
treatment plan will include starting Mia on puberty-blocking medication, followed 
by hormone therapy, when the time is right. /d. 7 16. If not enjoined, the Ban will 


prevent the Voe family from accessing this necessary treatment recommended for 


Mia’s gender dysphoria. 
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Lisa Zoe is a 10-year-old transgender girl who lives with her parents, Anna 
and Scott Zoe, and her sibling, in Atlanta, Georgia. See Declaration of Anna Zoe 
(“Zoe Decl.”) 9 3-4. Lisa has been transgender essentially her whole life. /d. ¥ 6. 
She started wearing dresses at two, and socially transitioned around six. Id. J] 6, 
10-14. Shortly thereafter, her pediatric endocrinologist diagnosed Lisa with gender 
dysphoria. /d. § 14. Lisa’s pediatrician also diagnosed her with gender dysphoria in 
February 2023. /d. Because Lisa has not started puberty yet, she has not begun 
puberty-blocking medication. /d. § 18. Her pediatric endocrinologist is monitoring 
her hormone levels to determine when puberty-blocking medication will be 
appropriate, after which she will undergo hormone therapy based on the 
recommendation of her providers in consultation with Lisa and her parents. Jd. 4] 
18-19. If the Ban takes effect, this medically necessary treatment will not be an 
option for Lisa. /d. § 19. Unless the Ban is enjoined, the Zoe family are strongly 
considering moving to another state or leaving the country to ensure they can 
access the medical care Lisa needs. Jd. 22-23. 


2. TransParent 


TransParent is a community-based organization that serves parents and 
caregivers of transgender and gender-expansive children. See Declaration of Susan 


Halla (“Halla Decl.”) §{] 2-4. Founded in 2011, TransParent now has 19 local 
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chapters in 11 states, including Georgia. /d. § 11. TransParent’s mission is to bring 
compassionate support to parents and caregivers navigating complex issues faced 
by their transgender and gender-expansive children. /d. §] 2. TransParent facilitates 
confidential, peer-led group meetings that provide support, connection, and 
resources to members, including connecting families of transgender children to 
practitioners who provide gender-affirming medical care. Jd. {4 3—5. 

The interests at stake in this litigation are germane to TransParent’s mission. 
See id. J 12—14. If the Ban takes effect, TransParent members will lose the right 
to pursue safe and effective gender-affirming medical care for their children. /d. 
q§| 12-13. For example, TransParent member and Georgia resident Rita Soe has a 
15-year-old transgender son, Brent Soe. Declaration of Rita Soe (“Soe Decl.”) ¥ 6. 
Shortly after Brent reached puberty, his body began to develop in ways 
inconsistent with his sense of self—causing significant distress. /d. J 8. Last year, a 
psychologist diagnosed Brent with gender dysphoria. /d. J 10, 15. Brent has since 
informed his parents, brother, and classmates about his male gender identity and 
has socially transitioned—which has dramatically improved his mental health. Jd. 
q§| 10-14, 23. Brent’s health care providers continue to monitor his treatment and 


have concluded, together with Brent and his mother Rita, that he will need to begin 
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hormone therapy soon. Jd. {§] 15-17. The Ban will deprive the Soe family of the 
ability to pursue this necessary medical care for Brent. Jd. J 19-22, 25-26. 


B. Gender-Affirming Medical Care Is the Safe and Established 
Course of Treatment for Gender Dysphoria in Minors. 


“Gender identity” refers to a person’s internal, innate, and immutable sense 
of belonging to a particular gender. Declaration of Dr. Daniel Shumer (“Shumer 
Decl.”) § 25; Declaration of Dr. Ren Massey (“Massey Decl.) §§] 17-18, 21. 
Although the exact factors influencing an individual’s gender identity are 
unknown, medical consensus indicates that there is a significant biological 
component. See Shumer Decl. §[ 25; Massey Decl. § 20. 

Everyone has a gender identity. For most, that identity coincides with their 
“natal sex” (i.e., the sex that was assigned to them at birth based on their external 
genitalia). For transgender children, their gender identity departs from their natal 
sex. Shumer Decl. §/ 25; Massey Decl. 17. This can lead to a serious medical 
condition called gender dysphoria, a diagnosis that describes the clinical physical 
and mental distress a transgender person experiences as a result of the conflict 
between their natal sex and gender identity. Shumer Decl. 4 37; Massey Decl. 

{§| 22-23. Diagnosing “gender dysphoria” requires a marked incongruence 
between a person’s gender identity and their natal sex that has persisted for at least 


six months. Shumer Decl. §{] 35-37. The incongruence must also be accompanied 
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by clinically significant distress or impairment in social, occupational, or other 
important areas of functioning. Shumer Decl. §/ 37. Left untreated, gender 
dysphoria can cause a number of discrete harms, including anxiety, depression, 
self-harm, and suicidal ideations. Shumer Decl. {| 42; Massey Decl. 50. 

There is a safe and established course of medical treatment for gender 
dysphoria that allows transgender individuals to live happy, healthy, and 
productive lives. See Shumer Decl. {| 33, 79, 93; Massey Decl. 4 24. The standard 
of care lays out a highly individualized and interdisciplinary treatment plan for 
minors. Shumer Decl. § 40, 77; Massey Decl. {fj 37—42. First, a minor undergoes 
an extensive health evaluation by endocrinologists, pediatricians, clinical 
psychologists, and other qualified providers to confirm the diagnosis. See Shumer 
Decl. {fj 44; Massey Decl. § 41-43. Should the physicians, parents, and child agree 
to pursue gender-affirming care, providers undertake a rigorous informed consent 
process to counsel the family about what the care will entail. Shumer Decl. 4 41, 
64, 71, 75; Massey Decl. ¥ 42. 

Once the family and physician are ready to move forward with transition, 
they usually pursue two paths: social transition and medical intervention. Shumer 
Decl. § 59; Massey Decl. §/] 26—28. When a child socially transitions, they start to 


present themselves to the public as their gender identity, which may include 
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changing their pronouns, altering their physical appearance, and correcting identity 
documents. Shumer Decl. § 46; Massey 4 26. This is often accompanied by 
ongoing supportive therapy. Shumer Decl. § 46. 

Medical interventions may be pursued either concurrently with or after 
social transition. Jd. 9] 59, 56-57; Massey Decl. §[§] 26—27. For children at or near 
the onset of puberty, puberty-blocking medication is the first step. Shumer Decl. { 
47; Massey Decl. §/ 27. These medications delay the onset or continuation of 
puberty and reduce the development of secondary sex characteristics that are 
inconsistent with the patient’s gender identity. Shumer Decl. 4] 62, 65; Massey 
Decl. § 27. 

Puberty-blocking medications alone are not a long-term solution for treating 
gender dysphoria. Rather, they are almost always prescribed as a short-term, 
temporary first step in a series of interventions including hormone therapy. Shumer 
4] 79, 97. This is in part because long-term use of these medications can increase 
the risk of lower bone mineral density and vitamin D deficiency. Jd. § 82. But it is 
also because puberty-blocking medications are intended to be a bridge to the next 
treatment phase. /d. J 79, 97. If, after a set time, the patient’s gender dysphoria 
desists (which 1s rare), they go off puberty-blocking medications and their body 


continues to undergo puberty consistent with their natal sex. Id. 497. In the more 
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common scenario, a patient’s gender dysphoria persists and hormone therapy is 
medically necessary. Id. 4 35, 97. 

Hormone therapy may be prescribed following puberty-blocking medication 
or natal puberty. /d. § 54, 89; Massey Decl. § 28. The benefit of hormone therapy is 
that it allows a transgender minor to have the same typical levels of 
testosterone/estrogen as a non-transgender peer. Shumer Decl. §] 54, 76. Before a 
physician will begin this phase of treatment, a mental health professional must 
confirm the persistence of gender dysphoria, evaluate any coexisting medical 
problems, confirm those conditions are stable enough to initiate hormones, and 
verify that the minor 1s capable of understanding the consequences of the 
treatment. Shumer Decl. 4] 75—76; Massey Decl. § 41. A pediatric endocrinologist 
or other medical doctor must also carefully monitor treatment. Shumer Decl. § 89. 

This thorough and established standard of care for treating gender dysphoria 
in minors was developed by the World Professional Association for Transgender 
Health, which represents an expert consensus based on the best available science 


on transgender health care. Shumer Decl. §] 40, 48-50; Massey Decl. § 8. The 


10 
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standard has been endorsed and followed by every relevant expert industry 
association.* See Shumer Decl. ¥ 56. 

Moreover, the standard was established through rigorous study, is 
continuously monitored, and is highly effective. Shumer Decl. J] 48-53, 79; 
Massey Decl. {§[ 30-35. Studies consistently demonstrate the positive results of 
gender-affirming care for minors, including reductions in gender dysphoria, 
improved psychological functioning, and reduced rates of depression and 
suicidality. Shumer Decl. {| 34, 87; Massey Decl. § 31-33. In contrast, clinical 
experience shows that untreated gender dysphoria can result in severe anxiety and 
depression, eating disorders, substance abuse, self-harm, and suicidality. Shumer 
Decl. § 39; Massey Decl. {fj 41-42. 


C. Georgia’s Ban Interferes with the Safe and Established Standard 
of Care for Treating Gender Dysphoria in Minors. 


The Georgia Legislature passed S.B. 140 on March 21, 2023, and Governor 
Brian Kemp signed it into law on March 23, 2023. The Ban becomes effective 


July 1, 2023. See S.B. 140, 157th Gen. Assemb., Reg. Sess. (Ga. 2023). 


* This includes the American Medical Association, the American Academy of 
Pediatrics, the American Psychiatric Association, the American Psychological 
Association, the Pediatric Endocrine Society, and the Endocrine Society. 
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The Ban prevents health care professionals from providing transgender 
minors with the established care described above. Specifically, the Ban regulates 
hospitals, related institutions, and physicians licensed by the Georgia Composite 
Medical Board by prohibiting “irreversible procedures or therapies . . . performed 
on a minor for the treatment of gender dysphoria.”> Compare S.B. 140 § 2(a), with 
S.B. 140 § 3(a). Relevant here, the Ban prohibits “[h]ormone replacement 
therapies.’° S.B. 140 § 2(a); S.B. 140 § 3(a). 

The Ban directs the Georgia Department of Community Health 
(“Department”) to “establish sanctions, by rule and regulation, for violations of this 
Code section up to and including the revocation of an institution’s permit issued 


pursuant to Code Section 31-7-3.” S.B. 140 § 2(c).’ The Ban will force health care 


> The Ban has exceptions for: (1) medical conditions other than gender dysphoria 
or for the purpose of sex reassignment if medically necessary; (2) individuals born 
with a medically verifiable disorder of sex development; (3) individuals with 
partial androgen insensitivity syndrome; and (4) continued treatment of minors 
who are, prior to July 1, 2023, being treated with irreversible hormone therapies. 
S.B. 140 § 3(b); see also S.B. 140 § 2(b) (citing O.C.G.A. § 43-34-15). 

° S.B. 140 also prohibits “[s]ex reassignment surgeries, or any other surgical 
procedures, that are performed for the purpose of altering primary or secondary 
sexual characteristics,” S.B. 140 § 2(a)(1); S.B. 140 § 3(a)(1), but as mentioned 
above, because Plaintiffs are not seeking surgical procedures, Plaintiffs’ challenge 
is limited to S.B. 140’s prohibition on hormone therapies. 

’ As of this filing, the Department has not established specific sanctions for these 
violations. If the Department does not do so by the effective date of the Ban, health 
care institutions will face unknown sanctions. 
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institutions to choose between withholding medically necessary treatment for their 
minor transgender patients or facing financial and professional ruin. In addition, 
O.C.G.A. § 31-5-8 provides that any person violating the provisions of Title 31 
shall be guilty of a misdemeanor, which puts individual health care professionals at 
risk of criminal prosecution for providing safe and effective medical care to minor 
transgender patients. The Ban further provides that “[a] licensed physician who 
violates this Code section shall be held administratively accountable to the 
[Georgia Composite Medical Board].” S.B. 140 § 3(c). The Ban will force licensed 
physicians to choose between withholding medically necessary treatment from 
their transgender patients and jeopardizing their careers and livelihood. 

If the Ban takes effect, it will create a medical scenario never envisioned 
when evidence-based protocols pertaining to this care were being created. Schumer 
Decl. § 36. Providers will be faced with impossible medical, logistical, and ethical 
challenges, while transgender minors and their families will be left without 
essential care. Shumer Decl. § 36. The result will be devastating to those families. 


Ht. ARGUMENT 


To obtain a preliminary injunction, a movant must demonstrate (1) a 
“substantial likelihood of success on the merits,” (2) “irreparable injury,” (3) that 


the injury “outweighs whatever damage the proposed injunction may cause the 
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opposing party,” and (4) that “the injunction would not be adverse to the public 
interest.” Jones v. Governor of Fla., 950 F.3d 795, 806 (11th Cir. 2020) (per 
ciruaim) rev'd en banc, 975 F.3d 1016 (11th Cir. 2020). A court may issue a 
temporary restraining order to “preserve the status quo until the merits of the 
controversy can be fully and fairly adjudicated.” CCA & B, LLC v. Anhui Subang 
Energy Conservation Tech. Co., 2023 WL 3627885, at *1 (N.D. Ga. Feb. 3, 2023) 
(citing Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001)) 
(internal quotation marks omitted). A party requesting a temporary restraining 
order must demonstrate the same four factors. Schiavo ex rel. Schindler v. Schiavo, 
403 F.3d 1223, 1225-26 (11th Cir. 2005) (per curiam)). 

These factors strongly support entry of a preliminary injunction in this case. 
If the Court is unable to rule on the merits of Plaintiffs’ preliminary injunction 
motion before July 1, 2023, the effective date of the Ban, these factors also warrant 
entry of a temporary restraining order. It is in the public interest to preserve the 
status quo and continue to allow parents of transgender minors in Georgia to seek, 
and transgender minors in Georgia to access, essential, life-affirming medical care. 


A. Plaintiffs Will Likely Succeed on the Merits of Their Claims 
Because the Ban Is Unconstitutional. 


Plaintiffs are likely to succeed on the merits. The Ban does not advance any 


important state interests, but infringes parents’ constitutional right to make medical 
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decisions for their minor children and singles out transgender minors for unequal 
treatment. Federal courts reviewing other states’ similar bans on gender-affirming 
medical care have come to this conclusion and issued preliminary injunctions.® 
This Court should do the same. 


ii The Ban Infringes Parental Autonomy by Preventing Parents 
from Obtaining Essential Medical Care for Their Children 
(Count 1). 


The Ban violates the Due Process Clause of the Fourteenth Amendment to 
the United States Constitution. U.S. Const. amend. XIV. The Due Process Clause 
affords parents the right to make decisions “concerning the care, custody, and 
control of their children.” Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality 
op.). As the Supreme Court has emphasized, this right is “perhaps the oldest of the 
fundamental liberty interests recognized by this Court,” and presumes— 


appropriately—that “fit parents act in the best interests of their children.” Jd. at 65, 


8 See Brandt, 551 F. Supp. 3d at 891 (enjoining Arkansas’s ban) (After a bench 
trial, the Eastern District of Arkansas permanently enjoined Arkansas’ ban on 
gender-affirming medical care, finding that the law violates parents’ due process 
rights and impermissibly discriminates against transgender minors on the basis of 
sex and transgender status. See Findings of Fact and Conclusions of Law at 64-67, 
74-76; Brandt v. Rutledge, No. 4:21-cv-00450 (E.D. Ark. June 20, 2023) (ECF 
No. 283) (“Arkansas Decision”’)); Eknes-Tucker, 603 F. Supp. 3d at 1138, 1145, 
1148 (enjoining Alabama’s ban); Ladapo, 2023 WL 3833848, at *10—11 
(enjoining Florida’s ban); Med. Licensing Bd. of Ind., 2023 WL 2895628, at *1 
(enjoining Indiana’s ban); Kentucky Order at 15 (enjoining Kentucky’s ban); 
Tennessee Order at 68—69 (enjoining Tennessee’s ban). 
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66, 68-69; see also Parham v. J.R., 442 U.S. 584, 602 (1979) (collecting cases). A 
law that substantially interferes with this right is subject to strict scrutiny. Lofton v. 
Sec’y of Dep’t of Child. & Fam. Servs., 358 F.3d 804, 815 (11th Cir. 2004). 

The ability to make medical decisions in a child’s best interest is a critical 
aspect of this right. The law recognizes that in almost all cases, the government is 
no substitute for a fit parent’s judgment “concerning the growth, development, and 
upbringing of their children.” Bendiburg v. Dempsey, 909 F.2d 463, 470 (11th Cir. 
1990) (internal quotation marks omitted). A state cannot “willfully disregard the 
right of parents to generally make decisions concerning the [medical] treatment to 
be given to their children.” /d. 

The Ban strips parents of this constitutional right. It prohibits them from 
making medical choices that protect their children from the anguish of prolonged 
gender dysphoria, despite the availability of medically appropriate and safe 
treatment. The Constitution does not tolerate this intrusion on parental liberty. See 
Arkansas Decision at 76 (finding that Arkansas’s ban on gender-affirming medical 
care took away “parents’ fundamental right to provide healthcare for their children 
and [gave] that right to the [] Legislature”); Eknes-Tucker, 603 F. Supp. 3d at 1146 


(“Parents [and physicians ]|—not the State or this Court—are best qualified to 
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determine whether [gender-affirming medications] are in a child’s best interest on 
a case-by-case basis.”’). 


2. The Ban Violates Equal Protection by Barring Medical 
Treatments for Transgender Minors (Count I). 


The Ban also violates the Fourteenth Amendment’s Equal Protection Clause. 

U.S. Const. amend. XIV. The Ban discriminates on the basis of sex and 
transgender status and is subject to intermediate scrutiny. Because the Ban cannot 
meet even rational basis review, much less intermediate scrutiny, Plaintiffs have a 
substantial likelihood of succeeding on this claim. Indeed, several other federal 
courts have rightly concluded that similar laws violate the Equal Protection 
Clause.” 

a. The Ban Is Subject to Heightened Scrutiny Because It 


Denies Medical Treatment to Minors on the Basis of Sex 
and Transgender Status. 


A law that draws a line based on sex is subject to intermediate scrutiny. 
Adams v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 801 (11th Cir. 2022) (en banc). 
“If one must know the sex of a person to know whether or how a provision applies 


to the person, the provision draws a line based on sex.” Ladapo, 2023 WL 


° See Eknes-Tucker, 603 F. Supp. 3d at 1131; Ladapo, 2023 WL 3833848, at *10; 
Med. Licensing Bd. of Ind., 2023 WL 2895628, at *1; Kentucky Order at 10; 
Tennessee Order at 14. 
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3833848, at *8 (citing Bostock v. Clayton Cnty., Ga., 140 S. Ct. 1731, 1737 
(2020)). 

The Ban draws that line. To lawfully prescribe hormone therapy to a minor 
in Georgia, a physician must know the minor’s natal sex. If the minor’s natal sex is 
female, the physician cannot prescribe testosterone. But if the minor’s natal sex is 
male, the physician can do so. This is a textbook example of sex-based 
discrimination. See Arkansas Decision at 64 (the ban “discriminates on the basis of 
sex because a minor’s sex at birth determines whether the minor can receive 
certain types of medical care under the law”); Ladapo, 2023 WL 3833848, at *19. 

The Ban also discriminates on the basis of sex for another reason—it targets 
transgender individuals, which courts agree constitutes sex-based discrimination. 
Glenn v. Brumby, 663 F.3d 1313, 1316 (11th Cir. 2011). As the Supreme Court 
recently instructed, “discrimination based on . . . transgender status necessarily 
entails discrimination based on sex.” Bostock, 140 S. Ct. at 1747. Accordingly, 
“classification based on an individual’s gender nonconformity” implicates the 
Equal Protection Clause. Eknes-Tucker, 603 F. Supp. 3d at 1147. The Ban is 
discriminatory on its face. It prohibits “procedures or therapies . . . performed on a 
minor for the treatment of gender dysphoria.” S.B. 140 § 2(a) (emphasis added). It 


targets safe, effective, and medically necessary treatment provided to minors on the 
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sole basis of their transgender status, denying them treatment that would be lawful 
for their non-transgender peers. 

Heightened review is appropriate here for yet another reason. Even if 
considered as an independent classification, discrimination based on sex meets the 
criteria for suspect classification. See Frontiero v. Richardson, 411 U.S. 677, 686 
(1973). As many courts across the country have held, transgender people are 
members of a suspect class. They have suffered a history of discrimination; being 
transgender is an immutable trait; and they lack the political power to achieve full 
equality through the political process.” 

Because the Ban discriminates on the basis of sex and transgender status, the 
State must demonstrate that “the [challenged] classification serves important 
governmental objectives and that the discriminatory means employed are 
substantially related to the achievement of those objectives.” United States v. 
Virginia, 518 U.S. 515, 524 (1996) (internal quotation marks omitted). The 


justification for the classification must be “exceedingly persuasive,” id., and cannot 


'0 EF. g., Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. Of Educ., 858 F.3d 1034, 
1051 (7th Cir. 2017); Toomey v. Arizona, 2019 WL 7172144, at *8 (D. Ariz. Dec. 
23, 2019). FLV. v. Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018) Bd. of 
Educ. Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 208 F. Supp. 3d 850, 874 
(S.D. Ohio 2016). 
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“rely on overbroad generalizations.” Sessions v. Morales-Santana, 582 U.S. 46, 62 
(2017). Post hoc justifications will not suffice. /d. at 70. The State cannot make 
this showing. 


b. Defendants Cannot Establish That Their Asserted 
Justifications Serve Important Governmental Objectives. 


Georgia lacks any legitimate interest in enforcing S.B. 140, much less the 
type of important government interest necessary for a law to survive heightened 
scrutiny. The State’s justifications for the Ban have no basis in medical science and 
undermine, rather than advance, its purported goal of protecting children. 

For example, the Ban names an “unexplained rise in diagnoses of gender 
dysphoria” as one legislative finding underpinning S.B. 140 § (1)(1). Although a 
diagnosis of gender dysphoria remains rare, there is an obvious explanation for any 
perceived “rise in diagnoses”: a reduction in stigma and mistreatment of the 
condition. See Shumer Decl.{ 39. In the past, mental health professionals 
unsuccessfully sought to treat gender dysphoria by trying to change the person’s 
gender identity to match their natal sex. Jd. 27. Today, the profession recognizes 
that such efforts put transgender individuals at risk of harm, including dramatically 
increased rates of suicide. Id. J 27. 

The General Assembly further attempts to justify the Ban by arguing that a 


“wait-and-see” approach to treating gender dysphoria in minors “do[es] no harm.” 
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S.B. 140 § (1)(6). But the clinical evidence shows that forcing minors to wait until 
adulthood to pursue gender-affirming medical care will likely lead to a significant 
increase in mental health issues for transgender minors in Georgia. Shumer Decl. 
{§| 64, 99; Massey Decl. § 29. For instance, a study comparing over 21,000 patients 
who desired gender-affirming hormone care found that those who were able to 
access this care had lower odds of suicidality within a year than those who were 
not. Id. § 99. In addition, indefinitely delaying puberty without a path to hormone 
therapy is contrary to global medical practices. Id. § 35-36. 

The Ban also fails heightened scrutiny because it deprives Minor Plaintiffs 
of established medical care to treat a serious medical condition. The irrationality— 
and harmfulness—of that result is underscored by the fact that the Ban permits 
minors who are already receiving hormone therapy to continue doing so. If the 
banned medications are safe and effective for minors already receiving them to 
continue treatment, there is no legitimate reason to prohibit those treatments for 
youth with the same medical condition simply because they have yet to start 
treatment. This discrepancy defies logic and confirms that the justifications are 
nothing more than post hoc rationalizations for impermissible discrimination. 

The Ban does not protect children; it harms transgender minors by taking 


away the safe and effective medical care that will help them grow into healthy and 
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happy adults. The State cannot demonstrate that the Ban can survive even a 
cursory review, much less the heightened scrutiny that applies here. 


B. ‘The Ban Will Cause Immediate, Irreparable Harm to Plaintiffs. 


Plaintiffs will suffer immediate and irreparable constitutional, medical, 
emotional, and psychological injury unless the Ban is enjoined. The Ban harms 
Parent Plaintiffs and TransParent members by preventing them from obtaining safe 
and time-sensitive medical care for their children. Like other parents, Parent 
Plaintiffs and TransParent members want to be able to obtain medical care that 
their children’s treating physicians recommend—and that the parents agree is 
essential to their children’s well-being. The denial of this choice is a serious and 
irreparable harm. See Eknes-Tucker, 603 F. Supp. 3d at 1148, 1150 (finding parent 
plaintiffs demonstrated imminent irreparable harm where gender-affirming care 
ban prevented them “from treating their children . . . subject to medically accepted 
standards”); Brandt, 551 F. Supp. 3d at 892-93 (“Parent Plaintiffs face the 
irreparable harm of having to watch their children experience physical and 
emotional pain[.]”). Additionally, Parent Plaintiffs and TransParent’s members 
face the immediate and irreparable harm of having to seriously consider uprooting 
their families from Georgia in order to access necessary medical care for their 


children. 
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Second, the Ban deprives Minor Plaintiffs of necessary care for a serious 
medical condition. Courts have consistently recognized that denial of medically 
necessary care is sufficient to show immediate and irreparable harm.'' Due to the 
nature of gender dysphoria and its time-sensitive treatments, every day Plaintiff 
Minors are unable to obtain the medical care they need or are unable to plan for 
future receipt of that care has a detrimental effect on their immediate and long-term 
health. Without gender-affirming treatment, Amy Koe will not be able to go 
through puberty in alignment with her gender identity, causing devastating 
physical and psychological consequences as a result. Koe Decl. § 17. Tori Moe, 
who is currently on puberty-blocking medication and would start hormone therapy 
in the near future, will be unable to do so—which will exacerbate her gender 
dysphoria. Moe Decl. §] 12—16. Mia Voe and Lisa Zoe have both socially 
transitioned and are thriving as a result but will be unable to access medical 
treatments to continue on the path toward health and happiness. Voe Decl. ff 9-11, 


13-15, 18-21; Zoe Decl. J 3, 10-14, 19, 22-24. 


'! See, e.g., Bowen v. City of New York, 476 U.S. 467, 483-84 (1986) (finding 
denial of benefits caused irreparable injury by exposing plaintiffs to “severe 
medical setback[s])”; Gayle v. Meade, 614 F. Supp. 3d 1175, 1206-07 (S.D. Fla. 
2020) (increased likelihood of serious illness constitutes an irreparable injury). 
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These harms are imminent, serious, and irreparable—and potentially life- 
threatening. See Shumer Decl. § 42; Massey Decl. §[] 29, 50-52. As another court 
recently put it, without gender-affirming medical treatment, “[n]ot all adolescents 
with gender dysphoria will live to age 18.” Arkansas Decision at 49. 


C. The Equities Weigh in Favor of Injunctive Relief. 


The balance of the equities strongly favors an injunction. The Ban will 
needlessly cause irreparable harm by stripping parents of their fundamental right to 
make choices that allow their children to thrive, and denying children access to 
safe, effective, and necessary medical care. An injunction would prevent these 
harms by maintaining the status quo while Plaintiffs pursue this challenge. 

The state of Georgia, meanwhile, will not be harmed by an injunction. 
Enforcing an unconstitutional law is not a legitimate government interest. Otto v. 
City of Boca Raton, 981 F.3d 854, 870 (11th Cir. 2020). And as another court in 
this Circuit observed, enjoining a law banning gender-affirming medical treatments 
“will affect the patients themselves, nobody else, and will cause the defendants no 
harm.” Ladapo, 2023 WL 3833848, at *16. 


D. A Preliminary Injunction Is in the Public Interest. 


Finally, an injunction would not be adverse to the public interest. “To the 


contrary, enjoining [the Ban] upholds and reaffirms the enduring American 
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tradition that parents—not the States or federal courts—play the primary role in 
nurturing and caring for their children.” Eknes-Tucker, 603 F. Supp. 3d at 1151 
(internal quotation marks omitted). Moreover, “[a]dherence to the Constitution is 
always in the public interest.” Ladapo, 2023 WL 3833848, at *16. 


IV. REQUEST FOR RELIEF FROM REQUIREMENT TO POST BOND 


Plaintiffs request an exemption from Rule 65(c). “[T]he amount of security 
required by [Rule 65(c)] is a matter within the discretion of the trial court . . . [and] 
the court may elect to require no security at all.” BellSouth Telecomms., Inc. v. 
MC!IMetro Access Transmission Servs., LLC, 425 F.3d 964, 971 (11th Cir. 2005). 
Waiving the bond requirement is particularly appropriate in public interest 
litigation, where Plaintiffs allege the infringement of their constitutional rights. Jd. 


Vv. CONCLUSION 


For the foregoing reasons, this Court should enjoin the enforcement of the 
Ban while this lawsuit is pending. Plaintiffs further request the Court enter a 
temporary restraining order if the Court is unable to rule on Plaintiffs’ preliminary 
injunction motion before July 1, 2023, when the Ban is scheduled to take effect. 


Respectfully submitted this 29th day of June, 2023. 


SOUTHERN POVERTY LAW O’MELVENY & MYERS 
CENTER /s/ Benjamin G. Bradshaw 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 


ATLANTA DIVISION 
EMMA KOE, et al., 
Plaintiffs, CIVIL ACTION NO. 
Vv. 1:23-CV-2904-SEG 


CAYLEE NOGGLE, et al., 


Defendants. 
ORDER 

This case is before the Court on Plaintiffs’ motion for a preliminary 
injunction. (Doc. 2.) An evidentiary hearing was held on August 10 and 11, 
2028. Having carefully considered the parties’ positions and applicable law, 
the Court finds that Plaintiffs’ motion should be granted. 

I. Introduction 

The Georgia General Assembly recently enacted Senate Bill 140 (SB 
140), a law that bans certain medical procedures and therapies for minors who 
experience gender dysphoria. The act took effect on July 1, 2023. At issue in 
this case is SB 140’s prohibition on cross-sex hormone replacement therapy for 
the treatment of gender dysphoria in minors. Plaintiffs are three transgender 
minors, their parents, and a community-based organization that provides 
support to parents of transgender minors. Defendants are state officials 


charged with the duty to implement the ban and to establish sanctions for its 
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violation. Plaintiffs seek to enjoin Defendants from enforcing SB 140’s 
prohibition on hormone replacement therapy, arguing that this provision of the 
law violates the Fourteenth Amendment’s Equal Protection and Due Process 
clauses.! 
II. Background 

The following facts are derived from the declarations, expert reports, 
exhibits, and testimony submitted to the Court.? 

A. Senate Bill 140 

On March 21, 2023, Georgia’s General Assembly passed SB 140. On 
March 23, 2023, the Governor signed the bill into law.? 2023 Ga. Laws 4. SB 
140 amends O.C.G.A. § 31-7-1 et seqg., which relate to the regulation of 
“hospitals and related institutions,” and O.C.G.A. § 43-34-1 et seqg., which relate 


to the duties and authority of the Georgia Composite Medical Board. Id. §§ 2, 


1 Plaintiffs do not challenge SB 140’s prohibitions on sex reassignment 
surgeries or other surgical procedures. 


2 The Court has carefully considered the full record in this case, which includes 
six expert reports, ten declarations, over 40 exhibits, and live testimony from 
six witnesses. The evidence cited in this order is reflective of the weight the 
Court has assigned to it. Unless otherwise indicated, evidence that the Court 
has found to be most credible and relevant to the legal issues is cited in support 
of its analysis; evidence found to be less credible and/or less relevant is not. 


3 Section 2 of SB 140 is now codified at O.C.G.A. § 31-7-3.5, and Section 3 is 
codified at § 43-34-15. The Court refers to the statutory provisions at issue in 
this case collectively as “SB 140.” 
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3. SB 140 provides in part that none of the following “irreversible procedures 
or therapies” shall be performed in a licensed institution “on a minor for the 
treatment of gender dysphoria”: 

(1) Sex reassignment surgeries, or any other surgical procedures, 

that are performed for the purpose of altering primary or 
secondary sexual characteristics; or 

(2) Hormone replacement therapies. 

Id. § 2(a); see also § 3(a). 

There are exceptions to SB 140’s prohibitions. Relevant here, the new 
law does not prohibit hormone therapy for minors to treat “medical conditions 
other than gender dysphoria[.]” Jd. § 3(b)(1). So, for example, a physician may 
still provide testosterone to a natal adolescent male to treat delayed puberty 
without infringing the prohibition. Additionally, minors “who [were], prior to 
July 1, 2023, being treated with irreversible hormone replacement therapies” 
may continue their treatment. Id. § 3(b)(4). 

SB 140 further provides an enforcement regime. The Georgia 
Department of Community Health (“DCH”) is tasked with “establish[ing] 


sanctions, by rule and regulation,” for medical institutions that violate the 


act—“up to and including the revocation of an institution’s permit issued 


4 Also exempt from SB 140’s prohibitions are (1) treatments for sex 
development disorders resulting in ambiguity regarding the individual’s 
biological sex and (2) treatments for individuals with partial androgen 
insensitivity syndrome. 2023 Ga. Laws 4 § 3(b)(2)-(8). 
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pursuant to Code Section 31-7-3.” Id. § 2(c). And the Georgia Composite 
Medical Board is responsible for adopting rules and regulations regarding SB 
140’s prohibitions for Georgia-licensed physicians. Id. § 3(b). Under the new 
law, a physician who violates SB 140’s prohibition “shall be held 
administratively accountable to the board for such violation.” Id. § 3(c). 

In enacting SB 140, the Georgia General Assembly made the following 
legislative findings: 


(1) There has been a massive unexplained rise in diagnoses of gender 
dysphoria among children over the past ten years, with most of 
those experiencing this phenomenon being girls; 

(2) Gender dysphoria is often comorbid with other mental health and 
developmental conditions, including autism spectrum disorder; 

(3) A significant portion of children with gender dysphoria do not 
persist in their gender dysphoric conditions past early adulthood; 

(4) Certain medical treatments for gender dysphoria, including 
hormone replacement therapies and surgeries, have permanent 
and irreversible effects on children; 

(5) No large-scale studies have tracked people who received gender- 
related medical care as children to determine how many remained 
satisfied with their treatment as they aged and how many 
eventually regretted transitioning; on the contrary, the General 
Assembly is aware of statistics showing a rising number of such 
individuals who, as adults, have regretted undergoing such 
treatment and the permanent physical harm it caused; 

(6) Under the principle of “do no harm,” taking a wait-and-see 
approach to minors with gender dysphoria, providing counseling, 
and allowing the child time to mature and develop his or her own 
identity is preferable to causing the child permanent physical 
damage; and 

(7) The General Assembly has an obligation to protect children, whose 
brains and executive functioning are still developing, from 
undergoing unnecessary and irreversible medical treatment. 


2023 Ga. Laws 4 § 1(1)-(7). 
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B. Terminology 

We turn next to definitions for certain terms used in this order. The 
parties appear to agree on the terms’ meanings, and their experts employed 
them consistently with one another in their declarations and testimony. 

At birth, infants are generally assigned a sex—either male or female— 
based on the appearance of their external genitalia, their internal reproductive 
organs, and their chromosomal makeup. (Doc. 98, Laidlaw Decl. §{] 14-15; 
Doc. 2-8, Shumer Decl. § 24.) This is sometimes known as a person’s “natal 
sex” or “birth sex.” (Doc. 2-8, Shumer Decl. 9] 27, 47.) 

“Gender identity” is defined by the American Psychiatric Association’s 
Diagnostic and Statistical Manual of Mental Disorders (DSM-5) as “a category 
of social identity and refers to an individual’s identification as male, female, 
or, occasionally, some category other than male or female.” (Doc. 93, Laidlaw 
Decl. § 17.) Gender identity, in other words, is a person’s internal, innate sense 
of belonging to a particular sex. (Doc. 2-8, Shumer Decl. § 25.) 

Transgender individuals are those whose gender identity does not align 
with their natal sex. (Doc. 2-8, Shumer Decl. § 25; Doc. 91, Hruz Decl. 4 22.) 

“Gender dysphoria” is a condition defined by the DSM-5 as an 
incongruence between a patient’s assigned natal sex and their gender identity 


that is present for at least six months, and which causes clinically important 
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distress in the person’s life. (Doc. 2-8, Shumer Decl. § 37; Doc. 98, Laidlaw 
Decl. 55; Diagnostic and Statistical Manual of Mental Disorders (DSM-5 TR) 
(APA 2022).) 

C. Plaintiffs 

Plaintiffs are three transgender children, four parents of transgender 
children, and an organization called TransParent. 

Amy Koe is a 12-year-old transgender girl and the daughter of Emma 
Koe. (Doc. 2-2, Koe Decl. { 4.) Amy and her family live in the Atlanta area, 
where Emma Koe was born and raised. (/d. § 3.) From an early age, Amy 
began to express persistently that she wished that “God would have made [her] 
a girl.” (Ud. §§ 5, 7.) Amy presented gender incongruencies for two to three 
years—preferring to wear girls’ clothing, gravitating toward female friends, 
and stating her desire to look physically like a girl as she grew older. (Ud. §/{] 5, 
10, 12.) From ages five to seven, Amy began experiencing sleep difficulties, 
waking up repeatedly throughout the night, every night, and not being able to 
return to sleep. Ud. § 12.) At age seven, Amy began mental health treatment 
and was diagnosed with gender dysphoria. (id. § 14.) She then began to 
socially transition, presenting as a girl and going by “Amy” rather than her 
given name. (/d. { 7.) Amy’s parents were “aware of the way the world treats 


” 


transgender individuals,” struggled to adjust to Amy’s gender identity, and 


“mourned the loss of [their] expectations of who Amy would be.” (/d. § 8.) But 
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since socially transitioning, Amy has not wavered in her gender identity. (Id. 
4 12-18.) 

Amy began to undergo puberty in 2022. (Id. § 16.) With puberty came 
the onset of secondary sex characteristics consistent with Amy’s natal sex. (/d.) 
To avoid developing in ways inconsistent with her gender identity, Amy’s 
pediatrician and pediatric endocrinologist recommended that Amy begin 
taking puberty-blocking medication. (/d.) She has since taken two doses of 
this medication, which is administered every six months. (/d.) Amy’s doctors 
“have [] recommended that she initiate hormone therapy|,]” and Amy wishes 
to do so. Ud. § 17.) Her mother wants to decide “when [Amy] should start 
hormone therapy” based on her daughter’s development “over the coming 
months.” (Id. § 18.) In describing the impact of SB 140 on her family, Emma 
Koe states: 

I have lived in Georgia all my life, and I cannot imagine uprooting 

my family and leaving the state but I know that we will do what 

we have to do to provide [Amy] the best available medical care. [] 

After the passage of this law, I felt defeated. Many people seem to 

feel like being transgender is a choice, but my husband and I would 

never have chosen this for our child—we simply want our daughter 

to be alive and thriving. ... I ama mother, and 1 am afraid of both 

the immediate and longstanding effects this lack of care will have 

on my child mentally and physically. 

(Id. 4] 19-20, 22.) 


Tori Moe is a 12-year-old transgender girl and the daughter of Hailey 


Moe. (Doc. 2-8, Moe Decl. § 3.) Tori and her family live in the Atlanta area. 
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(Id.) Tori has consistently expressed her female gender identity for eight years. 
(Id. {| 4-6.) Her mother states that Tori has always considered herself a girl, 
and since Tori was in fifth grade, she has represented herself as a girl to anyone 
who asks. (Id. {§]| 7-9.) Last year, Tori’s therapist diagnosed her with gender 
dysphoria. (/d. § 11.) For Tori, the thought of going through puberty as a 
male—to include development of a deeper voice, facial hair, and an Adam’s 
apple—is “devastating.” (Ud. J 15.) In January 2023, Tori’s doctors determined 
that she had begun puberty, and she was prescribed puberty-blocking 
medication, which she has been taking since. (/d. § 12.) Tori’s mother fears 
the emotional impact of keeping Tori on puberty-blocking medication as her 
peers progress into maturity. (/d. { 13.) She further fears for her child’s safety 
from self-harm in the absence of access to gender-affirming care. (/d. § 15.) 
Tori’s mother wants to obtain hormone therapy for Tori “at the right time,” 
which she describes as a “month-by-month consideration for our family, based 
on Tori’s medical, social, and mental health and progress.” (/d. § 13.) Hailey 
Moe does not want to leave Georgia, but she states she will “do what I have to 


do to ensure [Tori] receives the care she needs.” (Id. 4 14.) 
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Mia Voe is an 11-year-old transgender girl and the daughter of Paul 
Voe.° (Doc. 2-4, Voe Decl. § 4.) They live in Athens, Georgia. (Id. § 5.) Mia 
has unwaveringly identified as a girl for more than six years. (Id. 9 9-11.) A 
psychologist diagnosed Mia with gender dysphoria in 2020, and she has 
received mental health support since then. (/d. § 17.) In 2021, Mia began 
making annual visits to an endocrinologist, who has been monitoring Mia’s 
hormone levels. (/d. § 16.) According to the endocrinologist, Mia has not yet 
begun puberty. (d.) But once Mia starts puberty, “her recommended 
treatment plan includes puberty blockers and hormone therapy.” (d.) Paul 
Voe states that he fears SB 140’s immediate and longstanding effects on his 
child’s wellbeing, and that he has lost sleep and gained weight from the 
resulting stress. (Ud. {{ 21, 18.) 

Lisa Zoe is a ten-year-old girl and the daughter of Anna Zoe. (Doc. 2-5, 
Zoe Decl. § {| 83-4.) She and her family have lived in Georgia since 2017. Cd. 
4 4.) Lisa has consistently identified as a girl for more than six years. (ld. 
4 8-10.) She experienced distress at having to dress as a boy and would only 
feel “normal” when she was able to express herself as a girl. (Ud. {§ 7-11.) 
Lisa has been receiving mental health treatment from a therapist since May 


2020. Ud. § 14.) In November 2020, a pediatric endocrinologist diagnosed Lisa 


5 Paul Voe is a plaintiff; Mia Voe is not. 
9 


Case 1:23-cv-02904-SEG Document 106 Filed 08/20/23 Page 10 of 83 


with gender dysphoria. (/d.) Her primary care pediatrician diagnosed her with 
the same in February 2023. (/d.) At the onset of puberty, “which is imminent,” 
Lisa’s recommended treatment plan includes the administration of puberty- 
blocking medication. (/d. § 18.) Lisa, her parents, and her medical providers 
consider hormone therapy to be a necessary part of Lisa’s treatment plan. (Id. 
4 19.) Anna Zoe believes that Lisa will experience significant mental distress 
if she cannot access hormone therapy as treatment for gender dysphoria. (ld. 
4 24-25.) Anna Zoe does not want to uproot Lisa and her siblings from their 
friends and community, but she and her husband are considering moving the 
family to another state because of SB 140. Ud. 94 22-23.) 

TransParent is a community-based organization that provides resources 
and services for parents of transgender children. (Doc. 2-7, Halla Decl. § 4.) It 
has local chapters across the country, including in Georgia. (/d. § 11.) One of 
TransParent’s Georgia-based members is Rita Soe. (Doc. 2-6, Soe Decl. § 2.) 
Rita’s son, Brent, is a 16-year-old transgender boy who has lived in Georgia for 
his entire life. Ud. 4§ 4, 6.) Brent was diagnosed with gender dysphoria by 
his psychologist in 2021. Id. 4] 9-10.) At 14, Brent came out as a transgender 
boy and began to socially transition. (/d. § 10.) Brent, his parents, and his 
medical providers have determined that Brent should soon begin hormone 
therapy, which they believe to be medically necessary for Brent’s gender 


dysphoria treatment. (/d. {4 15-16.) Rita believes that Brent’s mental health 
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will deteriorate if he cannot access gender-affirming care, including hormone 
therapy. Ud. § 23.) 

D. Defendants 

Defendants are state officials responsible for enforcing SB 140’s 
prohibition on hormone therapy for minors. 

Defendant Caylee Noggle, sued in her official capacity, is the former 
commissioner of the Georgia Department of Community Health (“DCH”).6 
(Doc. 1, Compl. §/ 16.) DCH is responsible for establishing sanctions, by rule 
and regulation, for hospitals and other institutions that violate SB 140’s 
prohibitions. (/d.); 2023 Ga. Laws 4 § 2(c). 

Defendant Georgia Department of Community Health’s Board of 
Community Health (“the Community Health Board”) establishes the general 
policy to be followed by DCH. (Doc. 1, Compl. § 17); O.C.G.A. §§ 81-2-2, 31-2- 
3(a). The Community Health Board’s nine members are sued in their official 


capacities. (Doc. 1, Compl. 9 18—26.) 


6 It appears that Noggle recently stepped down from her role as commissioner 
of DCH. See Katherine Landergan and Ariel Hart, Georgia Commissioner 
Overseeing Medicaid to Step Down, ATLANTA J.-CONST. (May 5, 2028), 
https://www.ajc.com/news/atlanta-news/georgia-commissioner-overseeing- 
medicaid-to-step-down/TQREI3BPMNEZDCMGILBHM5dTQKA/. Pursuant to 
Rule 25(d) of the Federal Rules of Civil Procedure, when a public officer who is 
a party in an official capacity resigns or otherwise ceases to hold office while 
the action is pending, “[t]he officer’s successor is automatically substituted as 
a party.” Defendants are DIRECTED to file a notice of substitution as to this 
party within 7 days of the date of this order. 
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Defendant Georgia Composite Medical Board (“the Composite Medical 
Board”) is tasked with adopting rules and regulations regarding SB 140’s 
prohibitions as they relate to licensed physicians. (Doc. 1, Compl. §] 27); 2023 
Ga. Laws 4 § 3(b). The Composite Medical Board has the authority to enforce 
violations of rules and regulations by taking disciplinary action, including 
probation, suspension, and revocation of a physician’s license. (Doc. 1, Compl. 
{| 27); O.C.G.A. § 48-34-8(a)—-(b). The Composite Medical Board’s 16 members 
are sued in their official capacities. (Doc. 1, Compl. 9] 28-43); O.C.G.A. § 48- 
34-2(a). Defendant Daniel Dorsey is the executive director of the Composite 
Medical Board and is sued in his official capacity as such. (Doc. 1, Compl. J 44.) 


E. Standards of Care for Treatment of Children and Adolescents 
with Gender Dysphoria 


Plaintiffs and amici’ contend that there is wide acceptance in the medical 


community that gender-affirming care, including hormone therapy, “is the 


7 The following organizations filed an amicus brief in this case in support of 
Plaintiffs’ motion for preliminary injunctive relief: the Academic Pediatric 
Association, the American Academy of Child & Adolescent Psychiatry, the 
Association of American Medical Colleges, the American Academy of Family 
Physicians, the American Academy of Nursing, the American Association of 
Physicians for Human Rights, Inc. d/b/a GLMA: Health Professionals 
Advancing LGBTQ+ Equality, the American College of Obstetricians and 
Gynecologists, the American College of Osteopathic Pediatricians, the 
American College of Physicians, the American Pediatric Society, Association of 
Medical School Pediatric Department Chairs, Inc., the Endocrine Society, the 
National Association of Pediatric Nurse Practitioners, the Pediatric Endocrine 
Society, the Societies for Pediatric Urology, the Society for Adolescent Health 
and Medicine, the Society for Pediatric Research, the Society of Pediatric 
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appropriate treatment for gender dysphoria and that, for some adolescents, 
gender-affirming medical interventions are necessary.” (Doc. 105 at 19.) They 
further assert that the treatment protocols for gender dysphoria are set forth 
in established, evidence-based clinical guidelines: (1) the World Professional 
Association for Transgender Health (““WPATH”) Standards of Care for the 
Health of Transsexual, Transgender, and Gender-Nonconforming People; and 
(2) the Endocrine Society Clinical Practice Guideline for Endocrine Treatment 
of Gender-Dysphoric/Gender-Incongruent Persons.? (Doc. 70-1, McNamara 
Decl. § 18; Doc. 105 at 9.) 

The WPATH and Endocrine Society guidelines are in the record of this 
case, and they are voluminous. A few of the guidelines’ key concepts, as 
discussed by the experts and amici, are as follows. 

When a person is diagnosed with gender dysphoria, their reeommended 
care depends on their age and physical and mental development. For pre- 


pubertal children, gender dysphoria treatment plans include therapy, support, 


Nurses, and the World Professional Association for Transgender Health. (Doc. 
105.) 


8 WPATH is an international organization of scientists and other professionals 
that issues the authoritative standards of care for treating gender dysphoria. 
(Doc. 70-1, McNamara Decl. § 18; Pl. Ex. 19.) The Endocrine Society is an 
international organization of endocrinologists that issues clinical practice 
guidelines for the treatment of gender dysphoria. (Doc. 70-1, McNamara Decl. 
4 18.) 
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and assistance with elements of a social transition. (Doc. 2-8, Shumer Decl. 
4. 46; Doc 105 at 11.) A person’s social transition may include adopting a new 
name and pronouns and dressing in clothing that comports with their gender 
identity. (Doc. 2-8, Shumer Decl. § 46.) Recommended treatment plans for 
children younger than pubertal age do not involve medications or surgical 
treatments. (Ud. 4 45; Doc. 105 at 11.) 

After the onset of puberty, an adolescent’s recommended treatment plan 
may include medical intervention. Puberty-suppressing medications may be 
prescribed to prevent pubertal development that is inconsistent with the 
patient’s gender identity. (Doc. 2-8, Shumer Decl.§ 47; Doc. 70-1, McNamara 
Decl. { 17.) But before such medications are prescribed, the standards of care 
require the participation of a mental health practitioner, who must confirm 
that “the adolescent has demonstrated a long-lasting and intense pattern of 
gender dysphoria, and that any coexisting psychological, medical, or social 
problems that could interfere with treatment have been addressed, so that the 
adolescent’s situation and functioning are stable enough to start treatment.” 
(Doc. 70-1, McNamara Decl. § 32; Doc. 2-8, Shumer Decl. § 69; Doc. 105 at 14— 
15.) Puberty blocking-medications may not be given without the informed 
assent of the adolescent and the informed consent of their parents or 


guardians. (Doc. 70-1, McNamara Decl. {| 31-82.) 
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Puberty-blocking medications serve only a temporary purpose. (Doc. 2- 
8, Shumer Decl. 9§ 71, 97; Doc. 70-1, McNamara Decl. § 48.) They provide for 
a “pause” on pubertal development that allows the adolescent and their family 
to confer with a mental health provider, to confirm the persistence of the young 
person’s gender identity, and to determine the next step in treatment. (Doc. 
70-1, McNamara Decl. § 48; Doc. 2-8, Shumer Decl. 9 95-97.) If the 
adolescent’s gender dysphoria persists, the recommended treatment plan may 
include hormone therapy—otherwise known as cross-sex hormones or hormone 
replacement therapy. (Doc. 70-1, McNamara Decl. § 44.) Hormone therapy 
facilitates the development of sex-specific physical changes that are in line 
with a transgender adolescent’s gender identity. (Doc. 2-8, Shumer Decl. { 74.) 
For example, a transgender boy who is prescribed testosterone will develop a 
lower voice and facial and body hair; while a transgender girl who is prescribed 
estrogen will experience breast growth, female fat distribution, and softer skin. 
(Id.) Hormone therapy, however, may only be given to an adolescent if a 
mental health provider confirms a medical need for it, the parents give 
informed consent, and the adolescent assents and has the psychological 
maturity to understand the impacts of such treatment. (Doc. 70-1, McNamara 
Decl. § 44; Doc. 2-8, Shumer Decl. {[ 75-76.) Surgical interventions such as 
chest and genital surgery are generally not considered until adulthood. (Doc. 


2-8, Shumer Decl. § 78.) 
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F. Risks Associated with Cross-Sex Hormone Therapy 

All parties agree that hormone therapy, like all medical interventions, 
carries certain risks. It can, for example, affect a young person’s fertility. (Doc. 
93, Laidlaw Rep. § 45; Doc. 2-8, Shumer Decl. § 85.) And hormones may 
increase a person’s risk for blood clotting or cardiovascular disease.? (Doc. 2- 
8, Shumer Decl. § 90; Doc. 92, Laidlaw Decl. 4 20, 204, 254.) With respect to 
these latter risks, Plaintiffs’ experts and amici contend that such risks can be 
minimized with proper clinical supervision. (Doc. 2-8, Shumer Decl. 4 89; Doc. 
105 at 13.) As for impairment to fertility, Plaintiffs’ experts do not deny such 
a risk exists, but they state that the standards of care require extensive 
consultation regarding effects of treatment on fertility and options to preserve 
future fertility, such as sperm and oocyte cryopreservation. (Doc. 70-1, 
McNamara Decl. { 45; Doc. 2-8, Shumer Decl. § 85.) And they emphasize that 
risk for fertility changes and other risks should be balanced with the risk of 


withholding treatment. (Doc. 2-8, Shumer Decl. §] 85.) 


° These and other risks are stated in Appendix C to WPATH’s standards of 
care. (Pl. Ex. 9 at $254.) 
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G. Expert Witness Testimony 

All expert witnesses in this matter have extensive education, 
credentialing, and experience in their fields. The following is a brief summary 
of their backgrounds and testimony. 

1. Plaintiffs’ Experts 

Three experts submitted reports and testified on behalf of Plaintiffs. 

Dr. Daniel Shumer is a pediatric endocrinologist, associate professor of 
pediatrics, clinical director of the Child and Adolescent Gender Clinic at Mott 
Children’s Hospital at Michigan Medicine, and medical director of Michigan 
Medicine’s Comprehensive Gender Services Program. (Doc. 2-8, Shumer Decl. 
4 3.) Dr. Shumer has treated over 400 patients with gender dysphoria, the 
majority of whom were between 10 and 21 years old. (id. § 12.) He has also 
authored numerous peer-reviewed articles related to treatment of transgender 
youth. (Ud. § 14.) At the evidentiary hearing, Dr. Shumer testified about the 
standards of care applicable to the treatment of gender dysphoria, and his own 
experience in treating children. Specifically, Dr. Shumer discussed his 
opinion, which he grounded in his years of research and clinical experience, 
that adolescents who receive gender-affirming medical care at the onset of 
puberty typically are more successful in treating their gender dysphoria than 
those who receive such care later in life. (Tr. 27:5-18.) Dr. Shumer opined 


that it is “extremely uncommon” for patients to later regret receiving hormone 
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therapy when the proper standards of care and guidelines are followed. (Tr. 
28:20—29:9; Doc. 2-8, Shumer Decl. 4 77.) 

Dr. Meredithe McNamara is a pediatrician, adolescent medicine 
physician, and assistant professor of pediatrics at the Yale School of Medicine. 
(Doc. 70-1, McNamara Decl. § 3.) She treats adolescent patients, including 
patients with gender dysphoria, and she has conducted original research in 
pediatrics. (Ud. §{4 3,62, Ex. A.) Dr. McNamara testified that cross-sex 
hormone therapy is safe and efficacious as treatment for gender dysphoria, and 
that the evidence that supports its use is widely accepted as reliable in the 
medical community. 

Dr. Ren Massey is a Georgia-based clinical psychologist who has treated 
over 600 children and adolescents with gender dysphoria. (Doc. 2-9, Massey 
Decl. {{ 1, 6.) Dr. Massey testified as to his extensive clinical experience and 
the reliability of WPATH’s standards of care. Dr. Massey described how 
WPATH’s standards of care for hormone therapy are applied in clinical practice 
and discussed his observations of the benefits that result from such 


treatment. 1° 


10 Dr. Massey testified credibly as to his experience treating youth with gender 
dysphoria and his role in the development of certain WPATH standards of care. 
On cross-examination, however, he conceded that the substantive portions of 
his expert report were copied, nearly verbatim, from another expert’s report in 
a different case. The Court therefore does not rely on Dr. Massey’s expert 
report in its evaluation of Plaintiffs’ claims. 
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2. Defendants’ Experts 

Three experts submitted reports and testified on behalf of Defendants. 

Dr. Paul Hruz is an associate professor of pediatrics in the Division of 
Pediatric Endocrinology and Diabetes at Washington University School of 
Medicine. (Doc. 91, Hruz Rep. § 2.) He has treated hundreds of children, 
including adolescents, with disorders of sexual development. (Ud. § 11.) Dr. 
Hruz has extensively studied the scientific literature relating to the treatment 
of gender dysphoria, but he has never treated or diagnosed a patient with 
gender dysphoria. (Ud. § 12; Tr. 189:13-21.) Dr. Hruz testified as to his 
concerns regarding the provision of cross-sex hormones to minors. He 
criticized the quality of evidence that supports WPATH’s standards of care and 
opined that existing studies do not adequately demonstrate the benefits of 
cross-sex hormone therapy. (Tr. 118:8—-119:8.) He also testified about the risks 


that are associated with cross-sex hormone therapy.!! Ud. 123:19-124:15.) 


11 On cross-examination, counsel for Plaintiffs questioned Dr. Hruz about an 
amicus brief he co-authored and submitted to the United States Supreme 
Court in Gloucester County School Board v. G.G., No. 16-273 (U.S. 2017). In 
that brief, Dr. Hruz wrote that “conditioning children into believing that a 
lifetime of impersonating someone of the opposite sex, achievable only through 
chemical and surgical interventions, is a form of child abuse.” Brief of Amici 
Curiae Dr. Paul R. McHugh, M.D., Dr. Paul Hruz, M.D., Ph.D., and Dr. 
Lawrence S. Mayer, Ph.D. in Support of Petitioner, Gloucester County School 
Board v. G.G., 2017 WL 219355, at *22 (U.S. 2017). The same brief contains 
other disparaging remarks, including some that associate transgender identity 
with “delusion” and “charade.” Jd. This kind of inflammatory rhetoric—in a 
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Dr. James Cantor is a clinical psychologist, a sexual behavior scientist, 
and a sex and couple’s therapist based in Toronto, Canada. (Doc. 92, Cantor 
Decl. J 1, 209.) His academic work focuses primarily on “atypical sexualities,” 
and his “most impactful” research has addressed “the origins of pedophilia.” 
(Id. § 2.) Dr. Cantor is currently the director of the Toronto Sexuality Centre. 
(Doc. 92-1 at 1.) At the evidentiary hearing, Dr. Cantor testified as to the risks 
associated with hormone therapy and his disagreement with the American 
medical associations that have endorsed its use for treating minors with 
gender dysphoria. In particular, Dr. Cantor discussed his view, as reflected in 
his expert report, that studies into the safety and efficacy of hormone therapy 
have so far been inadequate. (Doc. 92, Cantor Decl. 4] 89-104.) Dr. Cantor 
further testified as to his opinion that social media was contributing to 
increased rates of gender dysphoria among adolescent females, who are most 
vulnerable to “social contagion.” (Tr. 188:7—14; 201:5—22.) 

Dr. Michael Laidlaw is a physician and endocrinologist who treats 
patients with hormonal and/or gland disorders. (Doc. 93, Laidlaw Decl. 44 2, 
4.) Dr. Laidlaw has written about and researched gender-affirming treatments 
for transgender individuals. (Doc. 98-1 at 2.) Dr. Laidlaw testified about what 


he believes to be inadequate data to support gender-affirming treatments for 


brief submitted to the Supreme Court, no less—casts doubt on the objectivity 
of Dr. Hruz’s testimony. 
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minors. Like Defendants’ other experts, Dr. Laidlaw believes that WPATH’s 
standards of care are not supported by sufficient research. (Doc. 93, Laidlaw 
Decl. §{] 180-99.) He points to systematic review studies produced in or 
commissioned by certain European countries to support his opinion that the 
risks of cross-sex hormone therapy for minors outweigh the benefits. (ld. 
41 249-55.) He contends that WPATH is an “advocacy organization” 
concerned with “promoting social and political activism.” (Id. at 62.) 

H. Procedural History 

On June 29, 2023, Plaintiffs filed this case, alleging that SB 140’s 
prohibition on hormone replacement therapy for the treatment of minors with 
gender dysphoria violates (1) the parent plaintiffs’ substantive due process 
right to direct the care and upbringing of their children, and (2) the minor 
plaintiffs’ right to equal protection. (Doc. 1 at 40-44.) Plaintiffs also filed a 
motion for a temporary restraining order and preliminary injunction. (Doc. 2.) 

The Court required expedited service of the TRO motion but declined to 
consider a pre-enactment injunction on a record on which Defendants had no 
meaningful opportunity to respond.!2 On July 7, 2023, following a scheduling 


conference, the parties filed a joint proposed hearing and briefing schedule, 


12 On July 5, Nancy Doe filed an unopposed motion to intervene as a plaintiff 
on behalf of herself and her minor daughter, Linda Doe. (Doc. 57.) The motion 
was granted. (Doc. 89.) 
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which was adopted by the Court. (Doc. 67, 68.) On August 10 and 11, the 
Court held a hearing on Plaintiffs’ motion for preliminary injunction. 
III. Discussion 

Plaintiffs seek to enjoin SB 140 on two grounds. They argue that SB 140 
violates the Equal Protection Clause and their substantive due process rights 
under the Fourteenth Amendment. 

A. Standing (Individual Plaintiffs) 

As a threshold matter, the Court determines whether Plaintiffs have 
Article III standing. Bloedorn v. Grube, 631 F.3d 1218, 1228 (11th Cir. 2011). 
“Article III of the Constitution limits the exercise of the judicial power to 
‘Cases’ and ‘Controversies.” Town of Chester v. Laroe Estates, Inc., 581 U.S. 
433, 438 (2017) (quoting U.S. Const. art. ITI, § 2, cl. 1). The doctrine of standing 
narrows “the category of litigants empowered to maintain a lawsuit in federal 
court to seek redress for a legal wrong.” Spokeo, Inc. v. Robins, 578 U.S. 330, 
338 (2016). To have standing, a plaintiff must have “(1) suffered an injury in 
fact, (2) that is fairly traceable to the challenged conduct of the defendant, and 
(3) that is likely to be redressed by a favorable judicial decision.” Jd. “If at 
least one plaintiff has standing, the suit may proceed.” Biden v. Nebraska, 600 


USS. ---, 143 8. Ct. 2355, 2365 (2023). 
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1. Injury in Fact 

To satisfy the injury-in-fact requirement, Plaintiffs must show that their 
alleged injury is “concrete and particularized” and “actual or imminent, not 
conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 
(1992). While no plaintiff has yet been prescribed hormone replacement 
therapy, “[t]he Supreme Court has accepted imminent harm as satisfying the 
injury-in-fact requirement of Article III standing.” Fla. State Conf. of 
N.A.A.C.P. v. Browning, 522 F.3d 1153, 1160-61 (11th Cir. 2008) (citing 
Babbitt v. United Farm Workers Natl Union, 442 U.S. 289, 298 (1979)). “An 
allegation of future injury may suffice if the threatened injury is certainly 
impending, or there is a substantial risk that the harm will occur.” Susan B. 
Anthony List v. Driehaus, 573 U.S. 149, 158 (2014) (quoting Clapper v. Amnesty 
Intl USA, 568 U.S. 398, 414 n.5 (2013)) Gnternal quotation marks omitted). 
The Supreme Court has described the standard of “imminence’” as “somewhat 


b 


elastic,” and the Court of Appeals has cautioned that “applying it is not an 
exercise 1n conceptual analysis but an attempt to advance the purposes behind 
the case-or-controversy requirement of Article III... .” Browning, 522 F.3d at 
1161 (citing Lujan, 504 U.S. at 564 n.2, and Midrash Sephardi, Inc. v. Town of 
Surfside, 366 F.3d 1214, 1223 (11th Cir. 2004)). The relevant question is 


whether there is a likelihood that the Court will be left to decide “a case ‘in 


which no injury would have occurred at all.” 31 Foster Child. v. Bush, 329 
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F.3d 1255, 1267 (11th Cir. 2008) (quoting Lujan, 504 U.S. at 564 n.2). No such 
likelihood exists here. Plaintiffs have adequately alleged both present and 
future injury sufficient to comply with Article ITI. 
a. Injury to Child/Adolescent Plaintiffs 

Physicians have recommended treatment that will include hormone 
therapy for each of the parent plaintiffs’ children, and in each case the parent 
plaintiff wishes to follow the providers’ recommendations. (Doc. 2-2, Koe Decl. 
4] 16-18; Doc. 2-3, Moe Decl. | 12—15; Doc. 2-4, Voe Decl. | 16; Doc. 2-5, Zoe 
Decl. {| 18-19.) Puberty blockers and hormone replacement therapy are 
generally part of a single course of treatment (Doc. 70-1, McNamara Decl. 9 
43-44; Doc. 2-8, Shumer Decl. § 97), and both sides’ experts agreed that 
remaining on puberty blockers until 18 would be medically inadvisable. (Doc. 
2-8, Shumer Decl. § 88; Doc. 98, Laidlaw Decl. 9 105-07.) Two of the child 
plaintiffs have already started puberty-blocking medication, and two 
imminently intend to take such medication at the onset of puberty. (Doc. 2-2, 
Koe Decl. §§| 16-18; Doc. 2-3, Moe Decl. 4] 12-15; Doc. 2-4, Voe Decl. 4 16; 
Doc. 2-5, Zoe Decl. {| 18-19.) In addition, the parent plaintiffs have stated 
that being denied access to hormone therapy will cause their children harmful 
physical and psychological effects. (Doc. 2-2, Koe Decl. §/§ 18-21; Doc. 2-3, Moe 


Decl. 4] 15; Doc. 2-4, Voe Decl. §] 19; Doc. 2-5, Zoe Decl. 9] 24-25.) 
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Defendants dispute the imminence of Plaintiffs’ alleged injuries, arguing 
that SB 140 does not prevent “them from doing anything they immediately 
intend to do.” (Doc. 78 at 11.) But “immediacy” in the standing context 
“requires only that the anticipated injury occur with some fixed period of time 
in the future, not that it happen in the colloquial sense of soon or precisely 
within a certain number of days, weeks, or months.” Browning, 522 F.3d at 
1161 (citing Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211-12 (1995)). 

Plaintiffs have adequately shown that they will seek hormone therapy 
and will do so imminently. The best example is that of Amy Koe, who is 12 
years old and has begun puberty.!? (Doc. 2-2, Koe Decl. § 16.) Amy has been 
taking puberty-blocking medication since 2022. (/d.) Her doctors “have [] 
recommended that she initiate hormone therapy” for gender dysphoria, and 
Amy wishes to do so. (Doc. 2-2, Koe Decl. § 17.) Her mother will decide exactly 
“when [Amy] should start hormone therapy” based on her daughter’s 
development “over the coming months.” (Id. § 18) (emphasis added). While 
there is no date certain on which Emma Koe intends to obtain hormone therapy 


for Amy, the record shows that Amy’s injury is “certainly impending.” !4 


183 Tort Moe has also begun puberty-suppressing medication, and her 
circumstances are analogous to Amy Koe’s with regard to injury-in-fact. (Doc. 
2-3, Moe Decl. {[{[ 12-13.) 


4 “TA] plaintiff need not demonstrate that the injury will occur within days or 
even weeks to have standing.” 31 Foster Child., 329 F.3d at 1267; see also 
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Contrary to Defendants’ argument, this is not a case in which there is 
“at most a ‘perhaps’ or ‘maybe’ chance” that the Plaintiffs’ alleged harm will 
occur. Banks v. Sec’y, Dep't of Health & Hum. Servs., 38 F.4th 86, 95 (11th Cir. 
2022) (quotation marks omitted). Plaintiffs seek treatment that has been 
recommended by their doctors, but that treatment is now banned by statute. 
Plaintiffs’ definite statements reflecting an intention to engage in proscribed 
conduct in the near future are sufficient to establish an injury in fact. See 
Indep. Party of Fla. v. Sec’y, State of Fla., 967 F.3d 1277, 1280-81 (11th Cir. 
2020) (finding injury where plaintiff had “every reason to believe” that its 
alleged injury would “occur only months from now’); see also 303 Creative LLC 
v. Elenis, 6 F.4th 1160, 1175 (10th Cir. 2021), rev'd on other grounds, 1438 S. 
Ct. 2298 (2023) (finding plaintiffs satisfied the injury-in-fact requirement 
when they “intended” to offer wedding website services but had not yet done 


so, as their intended course of conduct was arguably proscribed by statute).1® 


Adarand Constructors, Inc., 515 U.S. at 211-12 (plaintiff who was likely to 
suffer injury within one-year period had standing to sue); Indep. Party v. Sec’y, 
State of Fla., 967 F.3d 1277, 1281 (11th Cir. 2020) (“[Plaintiff’s] future injury 
is ‘certainly impending’—it will occur only months from now.”). 


15 Defendants’ invocation of City of South Miami v. Governor, 65 F.4th 631 
(11th Cir. 2023), is unpersuasive. In that case, the Eleventh Circuit considered 
whether organizations had standing to challenge a state law that required local 
law enforcement to cooperate with federal immigration officials. Id. at 634. 
The organizations argued that they had suffered an injury because the law 
might subject their members to racial profiling and deportation. Id. at 637. 
The court concluded that the organizations’ alleged injury was not “certainly 
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At least one of the child/adolescent plaintiffs has adequately alleged an injury- 
in-fact. Nebraska, 143 S. Ct. at 2365. 
b. Injury to Parent Plaintiffs 

Emma Koe, Hailey Moe, Paul Voe, and Anna Zoe, the parent plaintiffs, 
also sufficiently allege present and future injuries that are concrete and 
particularized. Those alleged injuries include deprivation of the asserted right 
to make imminent decisions about their children’s medical care (see Doc. 2-2, 
Koe Decl. § 22; Doc. 2-3, Moe Decl. §{ 16; Doc. 2-4, Voe Decl. 4] 21; Doc. 2-5, Zoe 
Decl. § 25); impairment of the ability to access recommended care for their 
children in this state, such that some are considering out-of-state relocation 
(see Doc. 2-2, Koe Decl. § 19; Doc. 2-3, Moe Decl. § 14); and significant stress 
relating to the law’s effects on their children and families. (Doc. 2-4, Voe Decl. 
4 18 (stating that such stress has “taken a toll on [his] mental health” and has 
caused loss of sleep and weight gain); Doc. 2-2, Koe Decl. 9 19-20; Doc. 2-8, 
Moe Decl. § 15). These are indeed injuries for purposes of the standing inquiry. 


See Brandt v. Rutledge, No. 4:21-CV-00450 JM, 2023 WL 4073727, at *30 (E.D. 


impending” because it relied on a “highly attenuated chain of possibilities” and 
“speculation about the decisions of independent actors.” Jd. (citing Clapper, 
568 U.S. at 410, 414). Here, by contrast, Plaintiffs’ injuries are not contingent 
on decisions of independent actors or a speculative chain of possibilities. 
Plaintiffs’ medical providers have recommended a course of treatment that is 
banned under the new law. It is not merely possible that SB 140 will affect 
their ability to obtain this treatment, it is certain. 
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Ark. June 20, 2023) (holding plaintiffs had standing where, inter alia, “the 
Parent Plaintiffs would have to watch their children suffer the loss of care or 
endure severe personal and financial hardship to access care for their children 
in other states”); see also Walters v. Fast AC, LLC, 60 F.4th 642, 648 (11th Cir. 
2023) (“Our precedent recognizes . .. straightforward economic injuries, like 
lost money, but also more nebulous ones... like wasted time... and emotional 
distress.”) (internal quotation marks omitted). 

The Court has no trouble concluding that Plaintiffs have adequately 
alleged both present injury and a concrete risk of future harm sufficient to 
satisfy Article III’s injury-in-fact requirement. 

2. Traceability 

A plaintiffs injury must be “fairly traceable to the challenged action of 
the defendant, and not the result of the independent action of some third party 
not before the court.” Lujan, 504 U.S. at 560. There must, in other words, be 
a “causal connection” between the plaintiffs injury and the defendant’s 
conduct. Walters, 60 F.4th at 650 (citing Lujan, 504 U.S. at 560). “[E]ven 
harms that flow indirectly from the action in question can be said to be ‘fairly 
traceable’ to that action for standing purposes.” Focus on the Fam. v. Pinellas 
Suncoast Transit Auth., 344 F.3d 1268, 1273 (11th Cir. 2003). The “challenged 
action” in this case is the enforcement of SB 140’s prohibition on hormone 


therapy for the treatment of gender dysphoria in minors. Defendant DCH and 
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DCH’s Board of Community Health are responsible for establishing sanctions 
for violations of O.C.G.A. § 31-7-3.5. 2023 Ga. Laws 4 § 2(c). And Defendant 
Georgia Composite Medical Board is tasked with adopting rules and 
regulations for physicians regarding SB 140’s prohibitions. Id. § 3(b). The 
injuries Plaintiffs seek to avoid are fairly traceable to the challenged statutes 
and the entities and persons responsible for enforcing the statutory 
prohibitions. See, e.g., Schultz v. Alabama, 42 F.4th 1298, 1316 (11th Cir. 
2022) (arrestee plaintiff's alleged injuries were fairly traceable to defendant 
sheriff who had authority to enforce a challenged bail policy). Defendants do 
not argue otherwise. 

3. Redressability 

A plaintiff's injury is redressable by a favorable judicial decision when 
“the practical consequence” of a favorable decision “would amount to a 
significant increase in the likelihood that the plaintiff would obtain relief that 
directly redresses the injury suffered.” Utah v. Evans, 536 U.S. 452, 464 
(2002); S. River Watershed All., Inc. v. Dekalb County, Georgia, 69 F.4th 809, 
820 (11th Cir. 2023). Here, Plaintiffs have sued state officials explicitly 
granted authority to enforce SB 140’s hormone therapy ban under both of its 
provisions. See O.C.G.A. §§ 3-7-3.5(c), 43-34-15(b)-(c). An injunction against 


those officials’ enforcement of the challenged provisions would increase the 
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likelihood that Plaintiffs can access hormone therapy that would otherwise be 
banned, so Plaintiffs’ injuries are redressable through the relief they seek. 

Defendants argue in passing that a separate statute, O.C.G.A. § 31-5-8, 
makes it a misdemeanor to violate any provision under Title 31 of the Georgia 
Code, where a portion of SB 140’s hormone therapy ban is codified.!® (Doc. 41 
at 11.) Therefore, they say, even if the Court enjoined Defendants’ enforcement 
of the law, non-party state officials might nevertheless be free to bring 
prosecutions for violations of the hormone therapy ban, and this would prevent 
Plaintiffs’ injuries from being redressed. That argument does not alter the 
Court’s redressability analysis for at least two reasons. 

First, throughout Title 31, the Department of Community Health is the 
entity given authority to investigate and sanction violations of the title’s 
provisions.!7 If this Court declared SB 140’s hormone therapy ban likely 


unconstitutional and enjoined the DCH official defendants from enforcing it, it 


16 O.C.G.A. § 31-5-8 states that “[a]ny person violating the provisions of [Title 
31] shall be guilty of a misdemeanor|.]” The ban on hormone replacement 
therapy for the treatment of gender dysphoria in minors is codified, in part, at 


O.C.G.A. § 31-7-3.5. 


17 So, for example, DCH is “empowered to... [e]nter into or upon public or 
private property at reasonable times for the purpose of inspecting same to 
determine the presence of conditions deleterious to health or to determine 
compliance with applicable laws and rules, regulations, and standards 
thereunder,” O.C.G.A. § 31-2-1(6), and it has various powers that enable it to 
do so, such as the ability to obtain inspection warrants. O.C.G.A. § 31-2-13. 
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is theoretically possible that state officials not bound by the judgment could 
nevertheless attempt to police compliance with O.C.G.A. § 81-7-3.5(a)(2) 
through misdemeanor prosecutions of doctors who worked in licensed 
institutions or the officials of those institutions. But it is hard see that as 
anything but a sheer possibility, and an unlikely one at that. The possibility’s 
mere existence does not alter the conclusion that Plaintiffs’ injuries are 
redressable. Plaintiffs need only show that a favorable decision would lead to 
a “significant increase in the likelihood that [they] would obtain relief that 
directly redresses the injury suffered,” S. River Watershed All., 69 F.4th at 820 
(emphasis added), not that relief is a certainty. E.g. Wilding v. DNC Servs. 
Corp., 941 F.3d 1116, 1126-27 (11th Cir. 2019) (“To have Article III standing, 
a plaintiff need not demonstrate anything ‘more than .. . a substantial 
likelihood’ of redressability.”) (quoting Duke Power Co. v. Carolina Envt'l Study 
Grp., Inc., 438 U.S. 59, 79 (1978)). Defendants cite Support Working Animals, 
Inc. v. Gov. of Fla., 8 F.4th 1198 (11th Cir. 2021), but there the plaintiffs sued 
the attorney general when it was clear that she had “no enforcement authority” 
with respect to the challenged law. See id. at 1205. Here, Plaintiffs have sued 
those officials with the most direct and explicit authority to enforce SB 140, 
such that a favorable decision would likely give them relief. 

Second, and even more fundamentally, Section 31-7-3.5 applies, by its 


terms, to “institution[s] licensed pursuant to this article.” But the covered 
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“institutions” are defined by the Code in a particular way, and the term 
“Snstitution’ . . . exclude[s] all physicians’ and dentists’ private offices and 
treatment rooms in which such physicians or dentists primarily see, consult 
with, and treat patients.” O.C.G.A. § 31-7-1(4); see also O.C.G.A. §§ 31-7-3, 31- 
7-5. In other words, it seems unlikely that Section 31-7-3.5(a)(2), even if non- 
parties retained the ability to enforce it via Section 31-5-8, would operate on 
its own to prohibit the administration of hormone therapy by a licensed 
physician in any setting.!® Section 438-34-15(c) applies to all “licensed 
physicians,” but the misdemeanor enforcement provision Defendants point to 
does not apply to Title 43. 

Accordingly, the Court is satisfied that “the practical consequence” of a 
favorable decision “would amount to a significant increase in the likelihood 
that the plaintiff would obtain relief that directly redresses the injury 


suffered.” Utah, 536 U.S. at 464. 


18 To be sure, some providers of hormone therapy may see patients in a licensed 
institution such as a hospital, which is to say “any building, facility, or place 
in which are provided two (2) or more [beds] and other facilities and services 
that are used for persons received for examination, diagnosis, treatment, 
surgery, or maternity care for periods continuing for twenty-four (24) hours or 
longer and which is classified by [DCH] as a hospital.” Ga Comp. R. & Regs. 
111-8-40-.02(f). But they need not necessarily do so. 
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B. Standing (Organizational Plaintiff) 

Plaintiff TransParent is a community-based support and resource 
organization that serves parents and caregivers of transgender children. (Doc. 
1, Compl. { 15.) It asserts its claims in this lawsuit on behalf of its members. 

An organization can establish associational standing to enforce its 
members’ rights. Dream Defs. v. Governor of Fla., 57 F.4th 879, 886 (11th Cir. 
20238). Organizations have associational standing when “(a) [their] members 
would otherwise have standing to sue in their own right; (b) the interests [the 
lawsuit] seeks to protect are germane to the organization’s purpose; and (c) 
neither the claim asserted nor the relief requested requires the participation 
of individual members in the lawsuit.” Id. (quoting Greater Birmingham 
Ministries v. Sec’y of State, 992 F.3d 1299, 1316 (11th Cir. 2021)). “[I]t is 
enough for the representative entity to allege that one of its members or 
constituents has suffered an injury that would allow it to bring suit in its own 
right.” Doe v. Stincer, 175 F.3d 879, 885 (11th Cir. 1999). 

Here, TransParent has satisfied the standing test. First, TransParent 
has provided evidence that at least one of its members would have standing to 
sue in her own right. Cf. Stincer, 175 F.3d at 885. Rita Soe is a member of 
TransParent and is the mother of Brent Soe, a 16-year-old boy who is 
transgender. (Doc. 2-6, Soe Decl. 9 2, 6.) Brent has been diagnosed with 


gender dysphoria and has socially transitioned, such that he now “expresses 
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his male gender identity in all aspects of his life.” Ud. § 14.) Rita Soe and her 
husband want to continue “to treat [Brent’s] dysphoria by supporting his 
gender identity and starting hormone therapy in the foreseeable future.” (Id. 
4 15.) Soe fears that Brent will experience “regression and mental 
decompensation” without access to the banned treatment. (Id. { 23.) Despite 
their strong family and community ties to Georgia, the Soes are now 
considering a move out of state because of the ban. (/d. {§ 4, 22.) For the 
reasons discussed in Section III(A)(1)(b) above, Rita Soe has sufficiently 
alleged an injury in fact that is concrete and particularized, as well as actual 
and imminent. Lujan, 504 U.S. at 560. She has likewise satisfied the 
traceability and redressability requirements for the reasons discussed in 
Sections ITI(A)(2)-(8). Because at least one of its members has standing to sue 
in her own right, TransParent satisfies the first associational standing 
requirement. 

Second, the interests this lawsuit seeks to protect are germane to 
TransParent’s mission and purpose. According to a declaration filed by 
TransParent’s Board President, one of TransParent’s “primary purposes” is to 
provide its members with educational materials about raising transgender 
children. (Doc. 2-7, Halla Decl. § 4.) Another “key function” of the 
organization is to connect parents with experts who provide gender-affirming 


care, including hormone therapy. (/d. §{ 12(b).) TransParent has spent over a 
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decade compiling and organizing resources for its members about how to access 
such care. (d.) Its Board President asserts that SB 140 hampers the 
organization’s ability to connect members to treatment providers. (/d.) This 
lawsuit “furthers the organization[’s] stated purposes” and is thus germane to 
its interests. See Sierra Club v. Tenn. Valley Auth., 430 F.3d 1337, 1345 (11th 
Cir. 2005). 

Third, “in no way must [TransParent’s individual members] be made 
parties to this suit in order to advance the instant [claims] or to fashion the 
sort of prospective injunctive relief sought by” TransParent. Nat’? Parks 
Conservation Ass’n v. Norton, 324 F.3d 1229, 1244 (11th Cir. 2008). It is well- 
established that an organization may seek prospective injunctive relief on 
behalf of its members without their individual participation. See Greater 
Birmingham Ministries, 992 F.3d at 13816 (“[WJle cannot say that the 
constitutional and voting rights claims asserted, or the declaratory or 
injunctive relief requested, require the participation of the individual members 
in this lawsuit.”); Sierra Club, 430 F.3d at 1345 (“[T]here is no reason why the 
claim or relief requested by the Sierra Club or the Alabama Environmental 
Council requires the participation of Farned, Marshall, or any other member 
of either association.”). TransParent thus satisfies all three requirements for 


associational standing. 
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C. Preliminary Injunction Analysis 

A party seeking a preliminary injunction must show that: “(1) it has a 
substantial likelihood of success on the merits; (2) irreparable injury will be 
suffered unless the injunction issues; (3) the threatened injury to the movant 
outweighs whatever damage the proposed injunction may cause the opposing 
party; and (4) if issued, the injunction would not be adverse to the public 
interest.” Siegel v. LePore, 234 F.3d 1163, 1175 (11th Cir. 2000) (en banc) (per 
curiam). The first two factors are “the most critical.” Nken v. Holder, 556 U.S. 
418, 434 (2009). A preliminary injunction is an “extraordinary and drastic 
remedy,” and Plaintiffs bear the “burden of persuasion’ to clearly establish all 
four of these prerequisites.” Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244, 
1247 (11th Cir. 2016) (citing Siegel, 234 F.3d at 1176). 

1. Substantial Likelihood of Success on the Merits 

To obtain a preliminary injunction, Plaintiffs must establish that they 
are substantially likely to prevail on the merits of their claims. “A substantial 
likelihood of success on the merits requires a showing of only likely or probable, 
rather than certain, success.” Gonzalez v. Governor of Georgia, 978 F.3d 1266, 
1271 n.12 (11th Cir. 2020) (quotation marks omitted) (emphases in original). 
“Tt is not enough,” however, “that the chance of success on the merits be better 


than negligible.” Nken, 556 U.S. at 434. 
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Plaintiffs contend that portions of SB 140 violate the Fourteenth 
Amendment’s Equal Protection and Due Process clauses. To secure a 
preliminary injunction, they need only establish a substantial likelihood of 
success on one claim. Legendary Strikes Mobile Bowling, LLC v. Luxury Strike 
LLC, No. 1:22-CV-05065-ELR, 2023 WL 4401541, at *4 (N.D. Ga. May 15, 
2028) (“[A] plaintiff need only demonstrate a substantial likelihood of success 
on one of its claims to obtain a preliminary injunction.”) (quotation marks 
omitted); MasterMind Involvement Marketing, Inc. v. Art Inst. of Atlanta, LLC, 
389 F. Supp. 3d 1291, 1294 (N.D Ga. 2019). Because Plaintiffs have shown a 
substantial likelihood of success on the merits of their equal protection claim, 
the Court does not address the substantive due process claim in this order. 

a. SB 140 is Subject to Intermediate Scrutiny 

The Equal Protection Clause provides that no state shall “deny to any 
person within its jurisdiction the equal protection of the laws.” U.S. Const. 
amend. XIV, § 1. The Equal Protection Clause is “essentially a direction that 
all persons similarly situated should be treated alike.” City of Cleburne uv. 
Cleburne Living Ctr., 473 U.S. 482, 489 (1985). It “was intended as a 
restriction on state legislative action inconsistent with elemental 
constitutional principles.” Plyler v. Doe, 457 U.S. 202, 216 (1982). 

The equal protection analysis begins with the question of the appropriate 


level of scrutiny. “The general rule is that legislation is presumed to be valid 
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and will be sustained if the classification drawn by the statute is rationally 
related to a legitimate state interest.” City of Cleburne, 473 U.S. at 440. “The 
general rule gives way, however,” when the legislation makes an official 
classification based on a suspect or quasi-suspect class. See id. at 440-41. 
When a state makes an official classification based on sex, “intermediate 
scrutiny” applies, meaning that the “[p]arties who seek to defend gender-based 
government action must demonstrate an ‘exceedingly persuasive justification’ 
for that action.” United States v. Virginia, 518 U.S. 515, 531 (1996); see also 
Sessions v. Morales-Santana, 582 U.S. 47, 57-58 (2017); Glenn v. Brumby, 663 
F.3d 1312, 1321 (2011). 

Because SB 140 draws distinctions based on both natal sex and gender 
nonconformity, it is subject to intermediate scrutiny. See Adams ex rel. Kasper 
v. Sch. Bd. of St. Johns County, 57 F.4th 791, 803 (11th Cir. 2022); Glenn, 6638 
F.3d at 13816. Eleventh Circuit precedent compels this conclusion, one also 
reached by the other Eleventh Circuit district courts that have considered 
challenges to similar laws. See Doe v. Ladapo, No. 4:23CV114-RH-MAF, 2023 
WL 3833848, at *8—9 (N.D. Fla. June 6, 2023), Eknes-Tucker v. Marshall, 603 
F. Supp. 3d 1131, 1147-48 (M.D. Ala. 2022); see also Brandt ex rel. Brandt v. 
Rutledge, 47 F.4th 661, 670 (8th Cir. 2022) (holding that heightened scrutiny 
was appropriate standard of review for comparable Arkansas law); K. C. v. 


Individual Members of Med. Licensing Bd., No. 1:23-CV-00595-JPH-KMB, 
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2023 WL 4054086, at *9 (S.D. Ind. June 16, 2023) (same, with respect to 
comparable Indiana law); but see L. W. ex rel. Williams v. Skrmetti, 73 F.4th 
408, 419 (6th Cir. 2023) (expressing “skeptic[ism]” that intermediate scrutiny 
should apply to comparable Tennessee law). 

First, SB 140 triggers heightened scrutiny because it classifies on the 
basis of birth sex. In Adams, the Eleventh Circuit considered an equal 
protection challenge to a school board policy “under which male students must 
use the male bathroom and female students must use the female bathroom.” 
Adams, 57 F.4th at 797. The court applied intermediate scrutiny, reasoning 
in part as follows: 

The School Board’s bathroom policy requires “biological boys” and 

“biological girls’—in reference to their sex determined at birth—to 

use either bathrooms that correspond to their biological sex or sex- 

neutral bathrooms. This is a sex-based classification. ...[B]ecause 

the policy that Adams challenges classifies on the basis of 

biological sex, it is subject to intermediate scrutiny. 

Id. at 801-803. Under SB 140, a minor’s sex at birth determines whether that 
minor can receive a given form of medical treatment, just as under the policy 
at issue in Adams, a minor’s sex at birth determined whether that minor could 
use a given bathroom. In the Adams bathroom policy, natal boys (for example) 
could not pass through the door of the girl’s bathroom; under SB 140, they may 


not pass through the door of estrogen therapy. The details are obviously 


different, and so are the states’ asserted justifications. But the classifications 
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function in the same manner, and both trigger heightened scrutiny. Most other 
courts to consider laws comparable to SB 140 have regarded them in the same 
essential way.!9 See Brandt, 47 F.4th at 667 (“The biological sex of the minor 
patient is the basis on which the law distinguishes between those who may 
receive certain types of medical care and those who may not. The Act is 
therefore subject to heightened scrutiny.”); K. C., 2023 WL 4054086, at *8 (“In 
short, without sex-based classifications, 1t would be impossible for S.E.A. 480 
to define whether a puberty-blocking or hormone treatment involved transition 
from one’s sex (prohibited) or was in accordance with one’s sex (permitted).”); 
Lapado, 2023 WL 38338848, at *8 (“Consider an adolescent, perhaps age 16, 
that a physician wishes to treat with testosterone. Under the challenged 
statute, is the treatment legal or illegal? To know the answer, one must know 
the adolescent’s sex. If the adolescent is a natal male, the treatment is legal. 
If the adolescent is a natal female, the treatment is illegal. This is a line drawn 


on the basis of sex, plain and simple.”). 


19 Unlike some other states’ analogous statutes, SB 140 avoids defining any of 
its key terms, such as “gender dysphoria” or—most importantly—‘hormone 
replacement therapy.” Some other courts to consider such laws have relied in 
part on the sex-based classifications that appear in definitions contained in the 
laws. See, e.g., K.C., 2023 WL 4054086 at *8. Georgia’s decision not to define 
the terms does not alter what they mean, of course, and there has been no 
genuine dispute about what “hormone replacement therapy” means or what 
“sender dysphoria” is. See Section II(B), supra. One cannot define either term 
without reference to a person’s natal sex. No one argues otherwise. 
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Defendants urge a different way of looking at SB 140. They characterize 
it as a law that merely “bans cross-sex hormone therapy ‘for minors of both 
sexes,” (Doc. 78 at 7 (quoting Skrmetti, 73 F.4th at 419)), or in other words as 
a law that “simply says that a child—any child, male or female—cannot obtain 
hormone replacement to treat gender dysphoria” (Doc. 41 at 16). Defendants 
rely on the Sixth Circuit’s decision in Skrmetti, which characterized a 
comparable Tennessee law as merely “ban[ning] gender-affirming care for 
minors of both sexes.” 73 F.4th at 419. The Sixth Circuit then reasoned that 
the Tennessee law, so characterized, “does not prefer one sex to the detriment 
of the other.” Id. (citing Reed v. Reed, 404 U.S. 71, 76 (1971)). 

Respectfully, however, this Court is unpersuaded by this aspect of 
Skrmetti. To talk about SB 140 this way is merely to redescribe it in ostensibly 
neutral terms; the substance of the law is unaltered. The bathroom policy in 
Adams could just as easily have been characterized as one that “bans cross-sex 
bathroom use for minors of both sexes.” Presumably this cosmetic change could 
not have saved the policy from heightened scrutiny. In addition, Adams 
suggests that the Eleventh Circuit may not read the Supreme Court’s sex- 
based equal protection jurisprudence as Skrmetti does. The bathroom policy 
in Adams did not “prefer one sex to the detriment of the other,” Skrmetti, 73 
F.4th at 419; the policy merely imposed a sex-based classification by banning 


natal boys from the girls’ bathroom and natal girls from the boys’ bathroom. 
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See Adams, 57 F.4th at 801; see also Corbitt v. Taylor, 513 F. Supp. 3d 1309, 
1314 (M.D. Ala. 2021) (“All state actions that classify people by sex are subject 
to the same intermediate scrutiny. The State need not favor or disfavor men 
or women to trigger such scrutiny; the classification itself is the trigger.”). 

There is a second reason that SB 140 is subject to heightened scrutiny. 
This Circuit has held that “discriminating against someone on the basis of his 
or her gender non-conformity constitutes sex-based discrimination under the 
Equal Protection Clause”; that “discrimination against a transgender 
individual because of her gender-nonconformity is sex discrimination”; and 
that “[a] person is defined as transgender precisely because of the perception 
that his or her behavior transgresses gender stereotypes.” Glenn, 663 F.3d at 
1316-17. 

SB 140 places a special burden on transgender minors, like the minor 
plaintiffs, and it does so on the basis of their gender nonconformity.2° By its 
terms, the law bans the use of cross-sex hormones only for the treatment 
gender dysphoria, or the persistent incongruence of gender identity and natal 


sex. The desired outcome of the banned treatments—as no one disputes—is to 


20 In this respect—its burden on transgender, i.e. gender non-conforming, 
minors—SB 140 is distinctly unlike the bathroom policy at issue in Adams. Cf. 
57 F.4th at 808 (“[BJoth sides of the classification—biological males and 
biological females—include transgender students. To say that the bathroom 
policy singles out transgender students mischaracterizes how the policy 
operates.”). 
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begin a physical transition so that the adolescent patient’s development and 
appearance do not conform to those expected of the patient’s birth sex, but 
rather to the patient’s gender identity. In other words, SB 140 therefore bans 
the use of cross-sex hormones only for those whose gender identity and natal 
sex are incongruent, and only for the purpose of achieving gender- 
nonconforming physical characteristics. SB 140 thus “discriminat[es] against 
. transgender individual[s] because of [their] gender-nonconformity]|.]” 
Glenn, 668 F.3d at 1817; see Eknes-Tucker, 603 F. Supp. 3d at 1147 (“The Act 
categorically prohibits transgender minors from taking transitioning 
medications due to their gender nonconformity. In this way, the Act places a 
special burden on transgender minors because their gender identity does not 
match their birth sex. The Act therefore amounts to a sex-based classification 
for purposes of the Equal Protection Clause.”) (citing Glenn, 663 F.3d at 1317). 
A further word on Glenn is necessary. Defendants argue that Glenn is 
distinguishable, but they read the case so narrowly that they all but read it out 
of existence. Defendants’ view is that Glenn concerns sex stereotypes, while 
SB 140 has no basis in anything but biological differences. (See Tr. 266:17— 
268:1; Doc. 78 at 9.) Medical procedures and biological differences, Defendants 
say, have nothing to do with sex stereotypes. (See id.) But this argument 
misconstrues what Glenn means by stereotypes and what it does with them. 


Consider the facts of the case. Glenn concerned a plaintiff employed by the 
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Georgia General Assembly’s Office of Legal Counsel, one who in 2005 “was 


” 


diagnosed with [gender identity disorder]” and “began to take steps to 
transition from male to female under the supervision of health care providers.” 
Id. at 1814. When the plaintiff's supervisor learned that the plaintiff “was 
ready to proceed with gender transition and would begin coming to work as a 
woman and was also changing her legal name,” the supervisor fired her. Id. 
The plaintiff brought a claim alleging that she was discriminated against on 
the basis of sex. 

An undivided Eleventh Circuit panel agreed. It began by discussing 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). There, the Supreme Court 
held that plaintiffs Title VII rights were violated when she was passed over 
for a promotion because she acted “macho.” See id. at 235. Six members of the 
Supreme Court agreed that Title VII “barred not just discrimination because 
of biological sex, but also gender stereotyping—failing to act and appear 
according to expectations defined by gender.” Glenn, 663 F.3d at 1316 (citing 
Price Waterhouse, 490 U.S. at 250-51 (plurality op.); id. at 258-61 (White, J., 
concurring); id. at 272—73 (O’Connor, J., concurring)). 

Glenn extended the Price Waterhouse reasoning into the domain of the 
Equal Protection Clause and into the “congruen[t],” but different, context of its 


own facts. It did so in the following critical passage: 
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A person is defined as transgender precisely because of the 
perception that his or her behavior transgresses gender 
stereotypes. ... There is thus a congruence between discriminating 
against transgender and _ transsexual individuals and 
discrimination on the basis of gender-based behavioral norms. 
Accordingly, discrimination against a transgender individual 
because of her gender-nonconformity is sex discrimination, 
whether it’s described as being on the basis of sex or gender. 


Glenn, 663 F.3d at 1316-17. 

In short, Glenn cannot be distinguished away by claiming that biological 
difference and sex stereotypes exist in separate realms. The point is not that 
Glenn says that the former is reducible to the latter—Glenn does not say that 
biological sex is a stereotype.2! But Glenn does say that discriminating on the 
basis of nonconformity with the expectations defined by one’s sex—a 


nonconformity by which transgender individuals are “defined’—is sex 


21 The Court emphasizes this point because part of Defendants’ attempt to 
distinguish Glenn involves a passage in Adams stating that Glenn and Price 
Waterhouse “dealt with workplace discrimination involving nonconformity 
with sex stereotypes,” and that “neither case departed from the plain meaning 
of ‘sex,’ generally, or as used within Title IX.” Adams, 57 F.4th at 814. But 
Adams does not help Defendants on this point for two reasons. First, that 
portion of the Adams opinion concerned the Title IX claim, not the equal 
protection claim. Its aim was to show that Glenn did not support a meaning of 
the word “sex” in Title IX other than “a biological understanding of ‘sex.” See 
Adams, 57 F.4th at 814. That discussion has little to say about Glenn’s equal 
protection holding, and the equal protection analysis in Adams did not mention 
Glenn. Second, only what Adams calls the “plain meaning” of “sex” is required 
to understand Glenn’s holding and its application to this case. Glenn is not 
about unsettling the meaning of “sex,” but about how state action that 
specifically burdens those who do not sufficiently play the part expected of 
their sex—those, like transgender people, who do not “conform”—is subject to 
heightened scrutiny. 
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discrimination. Indeed, in the logical structure of this reasoning, Glenn is in 
accord with the Supreme Court’s recent decision in Bostock, which “held that 
‘discrimination based on homosexuality or transgender status necessarily 
entails discrimination based on sex.” Adams, 57 F.4th at 808 (quoting Bostock 
v. Clayton County, 140 S. Ct. 1731, 1747 (2020)). 

To be sure, Glenn concerned the employment context and it implicated 
adults, not minors. But these facts play no role in the opinion’s legal reasoning 
about why Glenn’s firing was sex discrimination. The different context here is 
relevant to whether SB 140 can survive heightened scrutiny, not whether it 
applies in the first place. 

Defendants raise one additional argument pertinent to the application 
of intermediate scrutiny. They suggest that Dobbs and Geduldig show that 
intermediate scrutiny does not apply to SB 140. They note that Dobbs, in 
dismissing the arguments of amici that the equal protection clause protected 
the right to abortion, said that “[t]he regulation of a medical procedure that 
only one sex can undergo does not trigger heightened constitutional scrutiny 
unless the regulation is a ‘mere pretex[t] designed to effect an invidious 
discrimination against members of one sex or the other.” Dobbs v. Jackson 


Women’s Health Org., 142 8. Ct. 2228, 2245-46 (2022) (quoting Geduldig v. 
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Aiello, 417 U.S. 484, 496, n.20 (1974)).22 Here, however, the medical 
procedures at issue are not ones that “only one sex can undergo.” Prior to the 
passage of SB 140, any child could—if medically indicated—receive hormone 
therapy with either estrogen or testosterone. Changing that is what the bill 
aims to achieve. Secondly, neither Dobbs nor Geduldig says anything about 
laws that place special burdens on gender nonconformity, as SB 140 does. 
These cases do not compel a different conclusion than that reached here. 

Accordingly, SB 140 is subject to intermediate scrutiny both because it 
classifies on the basis of natal sex, like the policy at issue in Adams, and 
because it places a special burden on nonconformity with sex stereotypes, like 
the action challenged in Glenn. Seen either way, intermediate scrutiny 
applies.2? 


b. SB 140 is not Substantially Related to an Important 
Government Interest 


“Successful defense of legislation that differentiates on the basis of 


gender .. . requires an ‘exceedingly persuasive justification.” Sessions v. 


22 Geduldig, for its part, said that “[w]hile it is true that only women can 
become pregnant|,] it does not follow that every legislative classification 
concerning pregnancy is a sex-based classification like those considered in 
[Reed and Frontiero.]” Geduldig, 417 U.S. at 496 n.20. 


23 Plaintiffs also argue that transgender people constitute a quasi-suspect 
class. Because SB 140 discriminates on the basis of sex, the Court need not 
reach this argument and declines to do so at this preliminary stage. 
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Morales-Santana, 582 U.S. 47, 58 (2017) (quoting United States v. Virginia, 
518 U.S. 515, 531 (1996)). “The burden of justification is demanding and it 
rests entirely on the State.” Virginia, 518 U.S. at 533 (citing Miss. Univ. for 
Women v. Hogan, 458 U.S. 718, 724 (1982)). To carry this burden, “[t]he 
defender of legislation that differentiates on the basis of gender must show ‘at 
least that the [challenged] classification serves important governmental 
objectives and that the discriminatory means employed are substantially 
related to the achievement of those objectives.” Morales-Santana, 582 U.S. at 
59 (quoting Hogan, 458 U.S. at 724) (alteration in original). 

Defendants describe the state’s interest as that in “safeguarding the 
physical and psychological well-being of... minor[s]” (Doc. 41 at 20) (quoting 
Otto v. City of Boca Raton, 981 F.3d 854, 868 (11th Cir. 2020)) and in 
“regulating medicine and experimental medical treatments on minors in 
Georgia” (id.). 2023 Ga. Laws 4 § 1(1)-(2). Plaintiffs, for their part, argue that 
hormone therapy “is a critical element of the standard of care adopted by every 
major professional medical and mental health association in the country” for 
the treatment of gender dysphoric youth, and that informed consent from 
parents and children and extensive multidisciplinary evaluations of patients 
must precede hormone therapy under that standard of care. (Doc. 70 at 10— 


11.) And, they say, hormone therapy administered pursuant to the standard 
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of care is effective for treating gender dysphoria because it “reduces gender 
dysphoria, improves psychological functioning, and reduces suicide risk.” Id. 
At a general level, the state’s asserted interest in protecting children 
through regulation of the medical profession is, of course, an important one. 
See Otto, 981 F.3d at 868 (“[A] State’s interest in safeguarding the physical and 
psychological well-being of a minor is compelling.”) (quoting New York v. 
Ferber, 458 U.S. 747, 756-57 (1982)); Gonzales v. Carhart, 550 U.S. 124, 157 
(2007) (“Under our precedents it is clear the State has a significant role to play 
in regulating the medical profession.”). Under the equal protection analysis, 
however, the identification of an important state interest is necessary to 
survive heightened scrutiny, but it is not sufficient. Once an objective has been 
identified, the state must provide evidence that the policy serves that 
important objective and that the policy is substantially related to its 
achievement. See Craig v. Boren, 429 U.S. 190, 199-204 (1976); see also Plyler 
v. Doe, 457 U.S. 202, 228-230 (1982) (holding that the challenged statute failed 
heightened scrutiny because the record contained no credible evidence that the 
policy advanced the state’s stated objectives). For a sex-based classification to 
withstand heightened scrutiny, the state must demonstrate that the objective 
and the policy have a “close means-ends fit,” Morales Santana, 582 U.S. at 68, 


although the fit need not be “perfect,” Adams, 57 F.4th at 801. 
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Here, then, the question is whether Defendants can make this showing 
not in some abstract sense, but with respect to the legislative scheme the state 
has actually adopted—that is, a prospective ban on cross-sex hormone therapy 
for the treatment of gender dysphoria in minors. See Morales-Santana, 582 
U.S. at 59, 68; see also K.C., 2023 WL 4054086 at *9—*10 (finding legitimate 
“the proffered state interests” in protecting children and regulating the 
medical profession, but stating that “[e]ven so, heightened scrutiny requires 
more—the regulation must have an ‘exceedingly persuasive justification’ and 
a ‘close means-end fit”). The Court finds that Defendants have failed to carry 
this “demanding” burden. Virginia, 518 U.S. at 533. 

Much of what is disputed at this stage, both in the paper record and in 
the expert testimony before the Court, has concerned (1) what the medical 
evidence shows about the risks and benefits of hormone therapy as a treatment 
for gender dysphoria; (2) the strength of that evidence, i.e. the Defendants’ 
contention that hormone therapy is medically controversial and unsupported 
by sufficient research of sufficient strength; and (8) stray suggestions that care 
is pushed upon undesiring parents or unready youth. The Court addresses 
each in turn. In so doing, the Court considers only the record evidence before 
it and weighs the strength and credibility of the parties’ witnesses. The Court 
also bears in mind the deference generally owed to legislative findings. See 


Carhart, 550 U.S. at 165. At the same time, under heightened constitutional 


50 


Case 1:23-cv-02904-SEG Document 106 Filed 08/20/23 Page 51 of 83 


scrutiny, such findings are not entitled to “dispositive weight,” for “[t]he Court 
retains an independent constitutional duty to review factual findings where 
constitutional rights are at stake.” Id.; see also City of Richmond v. J.A. Croson 
Co., 488 U.S. 469, 500-01 (1989) (stating, in race-based equal protection case, 
that “[t]he factfinding process of legislative bodies is generally entitled to a 
presumption of regularity and deferential review by the judiciary. . . . [b]ut 
when a legislative body chooses to employ a suspect classification, it cannot 
rest upon a generalized assertion as to the classification’s relevance to its 
goals.”) (internal citation omitted).?4 

First, the preliminary record evidence of the medical risks and benefits 
of hormone therapy shows that a broad ban on the treatment is not 
substantially likely to serve the state’s interest in protecting children. As all 
parties acknowledge, every medical treatment carries risks, and a clinician’s 
decision about whether a given course of treatment is indicated depends on a 


balancing of risks with the benefits of the treatment. Hormone therapy is no 


24 Similarly, while Defendants contend that that the Court should adhere to 
what Dobbs called “the normal rule that courts defer to the judgments of 
legislatures in areas fraught with medical and scientific uncertainties,” Dobbs, 
1428. Ct. at 2268, that is not the inquiry required by heightened scrutiny. Nor 
does Dobbs say otherwise. Dobbs expressly did not involve “heightened 
constitutional scrutiny” but instead “the same standard of review” that applied 
to “other health and safety measures.” See id. at 2245—46; see also K.C., 20238 
WL 4054086, at *11 (distinguishing Dobbs on same basis). 
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different; the record and the testimony of both parties’ experts accordingly 
show that the treatment carries risks. These risks include impairment of 
fertility, bone density issues, high blood pressure, weight gain, glucose 
intolerance, liver disease, thrombosis, and cardiovascular disease.?° (Doc. 91, 
Hruz Decl. §] 82; Doc. 2-8, Shumer Decl. § 90.) Some of these risks, such as the 
risk of venous thromboembolism associated with estrogen therapy, attend any 
treatment with the hormones, whether or not they are used on a cross-sex 
basis. (Doc. 2-8, Shumer Decl. § 90.) Some of these risks are unique, or else 
heightened, when cross-sex hormones are used for the treatment of gender 


dysphoria. (Doc. 98, Laidlaw Decl. {J 127, 138, 154, 157-58.) 


25 Some of what Defendants’ experts characterized as “risks” are not risks, at 
least not in the sense of “side effects.” For example, to say that a natal male 
recelving estrogen is at “risk” for weight gain resulting from increased breast 
tissue, or that a natal female receiving testosterone is at “risk” for facial hair 
growth, is to be imprecise about the kind of risk or “medical problem” under 
discussion. (F.g., Doc. 93, Laidlaw Decl. {{ 139.) These physical, developmental 
changes driven by hormone therapy are, in fact, the desired effect of the 
treatment. (E.g., Tr. 46:17—47:6 (Dr. Shumer testifying that voice deepening 
for transgender boys and breast growth for transgender girls, for example, are 
“(l]ess often described as a side effect [and] [m]ore often described as something 
that the patient is excited about.”).) To the extent that the state regards itself 
as having an interest in preventing the desired outcome of hormone 
replacement therapy—physical characteristics concordant with gender 
identity when gender identity differs from birth sex—the state has not 
explained what this interest might be, and the Court doubts whether a 
legitimate one could be found. Cf. Brandt, 47 F.4th at 670; Glenn, 663 F.3d at 
1320-21. Instead, what Defendants’ experts really mean by calling certain 
effects “risks” is that patients may later regret some of these physical changes, 
a matter discussed below. 
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Beyond these possible adverse effects, Defendants also suggest that 
banning hormone therapy is justified by the risk that physical changes spurred 
by hormone replacement therapy may later be regretted if gender dysphoria 
desists later in life. Before this Court, however, the state has presented little 
in the way of reliable evidence of desistance or regret in those who would 
qualify for hormone therapy pursuant to the applicable standard of care.?6 
Indeed, the record shows the contrary: that when gender-affirming care 
involving hormone therapy is provided in accordance with the WPATH 
standards of care, rates of regret are low. (Doc. 70-1, McNamara Decl. { 58; 
Doc. 2-8, Shumer Decl. § 77 (explaining that there are “very low levels of 
regret” when a patient receives a comprehensive evaluation prior to receiving 
gender-affirming care, as is required by the WPATH standards of care).)?7 

As noted above, a clinician’s decision about whether a given course of 
treatment is medically necessary for a given patient depends on a balancing of 


risks with the benefits of the treatment. (E.g., Doc. 70-1, McNamara Decl. { 


26 The Court finds Dr. Laidlaw’s contrary conclusions on this point to be 
unreliable. They are based on studies that seem to support only the 
uncontroverted proposition that many pre-pubertal children who experience 
gender issues do not go on to develop persistent gender dysphoria. (Compare 
Doc. 93, Laidlaw Decl. 4 236-389, with Doc. 2-8, Shumer Decl. § 61.) 


27 The Court assigns Dr. Shumer and Dr. McNamara significant weight on this 
point because both are physicians who have significant experience treating 
adolescents with gender dysphoria. The same cannot be said for Defendants’ 
experts. 
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34; Tr. 112:16—-18.) It is therefore significant that Defendants’ characterization 
of hormone therapy significantly understates the benefits with which it is 
associated. These principally include improved mental health outcomes 
caused by the relief of distress including but not limited to reduced suicidality 
and self-harm, reduced anxiety and depression, and improved social and 
psychological functioning. (Doc. 70-1, McNamara Decl. § 36.) Such benefits 
are supported by research as well as the extensive clinical experience of 
Plaintiffs’ experts. (Doc. 70-1, McNamara Decl. 94 36—41, 51-54; Doc. 2-8, 
Shumer Decl. § 91.) A ban on hormone therapy would deprive patients of the 
possibility of these benefits. It would, indeed, be likely to put some individuals 
at risk of the serious harms associated with gender dysphoria that gender- 
affirming care seeks to prevent. (Doc. 2-8, Shumer Decl. 4] 91, 103, 105; Doc. 
70-1, McNamara Decl. {[{[ 46—50.) 

In sum, the record shows that hormone therapy, like any medical 
treatment, carries risks, although at this stage Defendants have not 
substantiated any significant risk of regret because of the desistance of gender 
dysphoria. The WPATH and Endocrine Society Guidelines recommend an 
individualized process involving the consultation of mental health and medical 
experts and informed consent (by parents) and assent (by the adolescent) at 
each stage of treatment—including hormone therapy—to weigh these risks 


against the treatment’s benefits in an individualized manner, to ensure that 
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treatment is medically necessary in each case, and to manage the risks as 
treatment progresses. (H.g., Doc. 70-1, McNamara Decl. {| 29-384.) 
Defendants have not shown that the treatment’s risks are not or cannot be 
adequately managed in this way, and nor have they shown that hormone 
therapy is administered other than according to the standard of care in 
Georgia. The evidence of the treatment’s risks fails to offer “an exceedingly 
persuasive justification,” Morales-Santana, 582 U.S. at 58, for SB 140’s sex- 
based legislative scheme. In other words, Defendants have not carried their 
burden to show that the prohibition on hormone therapy for the treatment of 
gender dysphoria is “substantially related,” id. at 59, to the state’s interest in 
protecting children. 

Second, Defendants’ asserted interests also depend on their claim that 
hormone replacement therapy is “experimental” (e.g., Doc. 78 at 12) and that 
the research supporting its safety and benefits is of low quality. At the 
evidentiary hearing, the Court heard testimony from both sides about the 
quality of evidence available and the feasibility of obtaining higher quality 
evidence. 

Defendants’ view is based heavily on systematic review studies 
produced, and subsequent policy actions taken, by the governments of a 
handful of European countries, such as Finland, Sweden, France, and Norway. 


Reviews by these government entities have generally expressed the view that, 
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based on the existing knowledge base regarding gender-affirming care, caution 
is required. (See Doc. 92, Cantor Decl. §§] 21-34.) Some of the national 
healthcare systems of those countries have responded by altering, to some 
degree, their recommended approach to gender-affirming healthcare, including 
the provision of hormone therapy to adolescents. So, for example, Finland’s 
health service has restricted puberty blockers and cross-sex hormone therapies 
to situations where gender dysphoria is severe and other psychiatric symptoms 
have ceased; the Karolinska Institute, the “leading Swedish pediatric gender 
clinic,” has limited puberty blockers and cross-sex hormones to those sixteen 
and older in monitored clinical trials, although the Swedish health service has 
not implemented those recommendations generally and instead “recommends 
restraint”; the Académie Nationale de Médecine of France has advised health 
care providers “to extend as much as possible the psychological support phase,” 
although “medical authorities in France have not issued any actual 
restriction”; finally, Norway’s Healthcare Investigation Board released a 
report stating that “the knowledge base, especially research-based knowledge 
for gender-affirming treatment (hormonal and surgical), is insufficient,” 
although no policy action seems to have been taken. (Doc. 92, Cantor Decl. 9 
21, 25, 28, 30, 32.) In line with these findings, Defendants’ experts, and Dr. 


Cantor in particular, argue that the medical evidence supporting gender- 
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affirming care’s benefits and safety does not support any strong conclusions 
about its safety or effectiveness.2® (See generally Doc. 92, Cantor Decl.) 
Plaintiffs, for their part, argue that the Defendants overstate the degree 
to which hormone therapy is controversial. They argue — and indeed it appears 
undisputed on this record — that essentially every major American professional 
medical and mental health association has endorsed the WPATH and 
Endocrine Society standards of care for the treatment of gender dysphoria in 
adolescents. (Doc. 105 at 8; Doc. 2-8, Shumer Decl. § 56; Doc. 70-1, McNamara 
Decl. { 21.) Twenty of such groups have filed an amicus brief in support of 
Plaintiffs, which argues that SB 140 “disregards [the] medical evidence by 
precluding healthcare providers from providing adolescent patients with 
treatments for gender dysphoria in accordance with the accepted standard of 


care.”29 (Doc. 105 at 17.) Plaintiffs’ experts likewise state that hormone 


28 The Court credits Dr. Cantor’s representations on matters like the content 
of the international systematic reviews, but the Court assigns Dr. Cantor’s 
views less weight as to the medical conclusions that can reasonably be drawn 
from the evidence for the treatment of gender dysphoria in minors. As noted 
above, Dr. Cantor is a clinical psychologist, a sexual behavior scientist, a sex 
and couples’ therapist, and the Director of the Toronto Sexuality Centre. (Doc. 
92 44 1-2, 209; Doc. 92-1 at 1.) The “primary focus” of his research has been 
“the development of atypical sexualities” and he states that the “most 
impactful” of his work concerns “MRI and other biological studies of the origins 
of pedophilia.” (Doc. 92 § 1-2.) He is not a physician and has no experience 
treating gender dysphoria in youth as such. 


29 These organizations include the Academic Pediatric Association, the 
American Academy of Child & Adolescent Psychiatry, the Association of 
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therapy’s inclusion in the most recently published standards of care (WPATH’s 
Standards of Care 8) is itself the result of consensus among expert 
practitioners and was produced according to authoritative standards 
governing the creation of clinical practice guidance. (Doc. 70-1, McNamara 
Decl. §{ 18-20; Doc. 2-8, Shumer Decl. § 49.) 

At this point, it should be recalled that the question put to the Court is 
not what the correct course of treatment is for an adolescent with gender 
dysphoria. The question is whether Georgia has shown an “exceedingly 
persuasive justification” for the challenged legislative scheme—a scheme that 
prohibits clinicians and parents from determining the correct course of 
treatment on an individualized basis, and which does so 1n a sex-based manner 
in that it imposes this prohibition only when it comes to “hormone replacement 


therapy” as a treatment for gender dysphoric youth. 


American Medical Colleges, the American Academy of Family Physicians, the 
American Academy of Nursing, the American Association of Physicians for 
Human Rights, Inc. d/b/a GLMA: Health Professionals Advancing LGBTQ+ 
Equality, the American College of Obstetricians and Gynecologists, the 
American College of Osteopathic Pediatricians, the American College of 
Physicians, the American Pediatric Society, Association of Medical School 
Pediatric Department Chairs, Inc., the Endocrine Society, the National 
Association of Pediatric Nurse Practitioners, the Pediatric Endocrine Society, 
the Societies for Pediatric Urology, the Society for Adolescent Health and 
Medicine, the Society for Pediatric Research, the Society of Pediatric Nurses, 
and the World Professional Association for Transgender Health. 
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Here again, the record does not bear out the requisite “close means-ends 
fit” between the state’s proffered interests and this scheme. The undisputed 
record shows that clinical medical decision-making, including in pediatric or 
adolescent medicine, often is not guided by evidence that would qualify as 
“high quality” on the scales used by Defendants’ experts.2° (Doc. 70-1, 
McNamara Decl. 4] 23-28; Tr. 74:11—75:1 (McNamara Testimony); Tr. 133:6— 
14 (Hruz Testimony).) In fact, the record shows that less than 15 percent of 
medical treatments are supported by “high-quality evidence,” or in other words 
that 85 percent of evidence that guides clinical care, across all areas of 
medicine, would be classified as “low-quality” under the scale used by 
Defendants’ experts. (Doc. 70-1, McNamara Decl. § 25; Tr. 74:11—75:1.) 
Defendants do not refute Dr. McNamara’s testimony on this point, and indeed 


they “concede” that “low-quality” evidence “can be considered.”*! (Tr. 217:16— 


30 Dr. Cantor and Dr. McNamara both discuss the “GRADE” system by which 
the strength of medical or scientific evidence is rated on a scale of “very low” to 
“high.” (Doc. 92, Cantor Decl. 9] 40-55; Doc. 70-1, McNamara Decl. J 23- 
24.) “According to the GRADE Working Group, high-quality evidence is 
derived from randomized controlled trials and low-quality evidence is derived 
from observational study designs.” (Doc. 701-, McNamara Decl. § 24.) To the 
extent that the Court uses the phrases “low quality” or “high quality” evidence 
here, the Court refers to these terms as they are used in the expert 
declarations. 


31 The Court found Dr. McNamara’s testimony on this point to be highly 
credible and assigns it great weight. 
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23; see also Doc. 92, Cantor Decl. § 288.) In this respect, then, the fact that 
only “low-quality” evidence is available to support hormone therapy reveals 
little in itself.22_ The Endocrine Society has produced clinical recommendations 
based on “low quality” or “very low quality” evidence in several areas, and such 
evidence supports other treatments that are uncontroversial.®? (Doc. 70-1, 
McNamara Decl. {| 26; Tr. 74:23—75:1; 82:3-21.) 

In light of these facts, Defendants’ position that the quality of the 
existing evidence supporting hormone therapy justifies a ban of that therapy 


is not persuasive. There is a notable inconsistency between, on the one hand, 


32 The same is true of the fact that hormone therapy has not been approved by 
the FDA for the treatment of gender dysphoria, for the record shows that off- 
label uses of medication are common, including in pediatric endocrinology. 
(Doc. 2-8, Shumer Decl. § 72; Tr. 152:22-24 (Dr. Hruz testimony that “it is 
common in medicine in general [and] in pediatrics in particular to prescribe 
medicines off label[,] always with proper assessment of relative risks versus 
relative benefit”). Other off-label treatments that are widely accepted within 
the field of endocrinology include the use of growth hormones for short stature 
and many medications used to control type 2 diabetes that were designed for 
adults but are often prescribed to pediatric patients. (Doc. 2-8, Shumer Decl. 


4 72.) 


33 For example, the Endocrine Society guidelines regarding treatment of 
“various aspects of the care of primary adrenal insufficiency, central 
hypopituitarism, pheochromocytoma and paragangliomia,” are supported by 
“low-quality” or “very low-quality” evidence, and the same grade of evidence 
supports treatments like the use of steroids to treat a child with croup and the 
use of puberty blockers in female cancer patients to preserve fertility while 
they undergo chemotherapy. (Doc. 70-1, McNamara Decl. § 26; Tr. 74:23—75:1; 
82:3-21.) 
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Defendants’ experts’ insistence on a very high threshold of evidence in the 
context of claims about hormone therapy’s safety and benefits, and on the other 
hand their tolerance of a much lower threshold of evidence for claims about its 
risks, the likelihood of desistance and/or regret, and their notions about the 
ideological bias of a medical establishment that largely disagrees with them. 
That is cause for some concern about the weight to be assigned to their views, 
although the Court does not doubt that those they express are genuinely held.*4 

Defendants’ opinions about the sufficiency of the evidence supporting 
hormone therapy, and the medical conclusions that can be drawn from that 
evidence, are also somewhat undermined by the results of the government-led 


systematic reviews on which they rely. In essence, while Defendants 


34 The Court’s credibility determinations and weighing of the evidence is based 
solely on the record in this case. It is nevertheless worth noting all three of 
Defendants’ experts have testified and/or submitted expert reports in other, 
recent cases involving gender-affirming care for minors, and that courts to 
varying degrees have expressed reservations about their testimony. See, e.g., 
Doe v. Ladapo, No. 4:23CV114-RH-MAF, 2023 WL 3833848, at *2 (N.D. Fla. 
June 6, 2023) (“Dr. [Paul] Hruz fended and parried questions and generally 
testified as a deeply biased advocate, not as an expert sharing relevant 
evidence-based information and opinions. I do not credit his testimony.”); 
Eknes-Tucker v. Marshall, 603 F. Supp. 3d 11381, 1142-43 (M.D. Ala. 2022) 
(explaining that the court gave Dr. James Cantor’s “testimony regarding the 
treatment of gender dysphoria in minors very little weight”); C. P. by & through 
Pritchard v. Blue Cross Blue Shield of Illinois, No. 3:20-CV-06145-RJB, 2022 
WL 17092846, at *4 (W.D. Wash. Nov. 21, 2022) (noting that it was a “close 
question” as to whether Dr. Michael Laidlaw was qualified to testify about the 
medical necessity of gender-affirming care because he has treated only two 
patients with gender dysphoria and has done no original research on gender 
identity). 
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characterize the results of the various European systematic reviews as 
“dramatic reversals” in policy, this does not really seem to have been the case. 
Most significantly—as several other courts have observed—there have been no 
bans on cross-sex hormone treatment for adolescents. (Doc. 92, Cantor Decl. 
{§| 21-34); see K.C., 2023 WL 4054086 at *11—-12; Ladapo, 2023 WL 3833848 
at *14; Eknes-Tucker, 603 F. Supp. 3d at 1146. On the contrary, it appears 
that these countries continue to adhere to treatment protocols not much 
different from the WPATH standards of care endorsed by the American 
medical establishment. For example, this Court’s record shows what the 
Eighth Circuit also observed about Finland’s approach: 


In fact, the Finnish council’s recommendations for treatment 
closely mirror the standards of care laid out by the World 
Professional Association for Transgender Health (WPATH) and 
the Endocrine Society, two organizations the State repeatedly 
criticizes. Like WPATH, the Finnish council concluded that 
puberty-suppressing hormones might be appropriate for 
adolescents at the onset of puberty who have exhibited persistent 
gender nonconformity and who are already addressing any 
coexisting psychological issues. Similarly, the WPATH Standards 
of Care and the Finnish council both recommend that cross-sex 
hormones be considered only where the adolescent is experiencing 
persistent gender dysphoria, other mental health conditions are 
well-managed, and the minor is able to meet the standards to 
consent to the treatment. 


Brandt, 47 F.4th at 671. “In short, these European countries all chose less- 
restrictive means of regulation,” K.C., 2023 WL 4054086 at *12, and those 


means have not involved serious departures from the standard of care in the 
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United States. Cf. Brandt, 47 F.4th at 671. This matters not because Georgia 
is constitutionally required to follow Finland. It matters, rather, because it 
casts serious doubt on Defendants’ position that the state of knowledge about 
hormone therapy constitutes an “exceedingly persuasive justification” for 
singling out the treatment for a ban. Medical authorities, in this country and 
elsewhere, have not drawn that conclusion from the systematic reviews. That 
suggests that there is less than a “close .. . fit” between SB 140’s means and 
the state’s ends. Morales-Santana, 582 U.S. at 68; see also K.C., 2023 WL 
4054086 at *12 (“In Defendants’ view .. . the data from the systematic reviews 
gives the State unfettered discretion to choose how to regulate gender 
transition procedures for minors—up to and including a broad prohibition. But 
that does not take into account the ‘close means-end fit’? that heightened 
scrutiny requires of sex-based classifications.”) (citing Morales-Santana, 582 
U.S. at 59, 68). 

In other words, there is less daylight than Defendants suggest between 
the prevailing consensus in the United States—namely, that when indicated 
under the WPATH standards of care, hormone therapy is adequately safe and 
effective—and the approach to the same care elsewhere. Neither the 
systematic reviews from Finland, et al., nor critiques of the quality of the 
evidence supporting hormone therapy, offer an exceedingly persuasive 


justification for an outright ban on care. 
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That brings the Court to the final set of arguments, which have not been 
emphasized by the Defendants, but which are worth comment. These are 
arguments to the effect that hormone therapy or other gender-affirming care 
is being “pushed” on those for whom it is not needed with “minimal 
consultation.” (Doc. 78 at 12; Tr. 278:17—279:3.) The record does not support 
this notion, however.2° Nor have Defendants introduced evidence that 
providers in Georgia are not following the standards of care described 
elsewhere in this order. Perhaps more to the point, it is difficult to see how 
these concerns—even if they could be substantiated—could justify a full ban 
on hormone therapy; the means-ends fit would be anything but “close.” 
Morales-Santana, 582 U.S. at 68. To the extent that Defendants claim that 
medical providers may be failing to treat in accordance with the applicable 
standard of care by pushing treatments on patients or failing to secure 
adequate informed consent, any number of regulatory means exist to, for 
example, address medical malfeasance or mandate informed consent or 
consultation protocols. Cf. K.C., 2023 WL 4054086 at *11 (noting availability 


of “more tailored alternatives” to ban on gender-affirming care). 


35 Defendants’ evidence on this point consists of declarations from four non- 
party parents, none of which describes events that took place in Georgia, and 
which at times describe matters beyond the declarants’ personal knowledge. 
(Doc. 78-1, Kellie C. Decl.; Doc. 78-2, Barbara F. Decl.; Doc. 78-3, Roe Decl; Doc. 
78-4, Yoe Decl.) Defendants also introduce a complaint filed in a court in North 
Carolina. (Doc. 78-5.) The Court assigns these little weight. 
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At oral argument, Defendants pointed to the ways in which SB 140 is 
less expansive than it could have been and argued that the law is, in fact, 
sufficiently tailored. But despite the law’s handful of exceptions, it remains a 
categorical ban on care for adolescents like Plaintiffs and other youth who have 
not yet begun hormone replacement therapy. 2023 Ga. Laws. 4 § 3(b). And 
other features of the bill described as limitations in scope are not really so. The 
law leaves such hormone therapy available to those over 18, but intervention 
during adolescence—before puberty has been completed in accordance with 
one’s birth sex—is part of the point of the banned therapy. (Doc. 2-8, Shumer 
Decl. § 64.) Similarly, while SB 140 does not ban puberty blockers like similar 
laws in other states, the law is in practice no more or less tailored for this 
difference. Puberty blockers and hormone replacement therapy are part of a 
single course of treatment, (Doc. 70-1, McNamara Decl. {j 43-44), and both 
sides’ experts agreed that remaining on puberty blockers for a prolonged period 
would damage health and was inadvisable for any purpose. (Doc. 2-8, Shumer 
Decl. § 88; Doc. 93, Laidlaw Decl. 4§ 105-07.) So banning hormone 
replacement therapy effectively forecloses the availability of the course of 
treatment more generally. In short, the law remains a broad ban on hormone 
therapy for adolescents with gender dysphoria who have not yet begun such 


treatment. 
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The Court accordingly finds that Defendants have failed to carry their 
“demanding” burden, Virginia, 518 U.S. at 533, to show that their asserted 
interests are substantially related to SB 140’s sex-classificatory legislative 
scheme. While there need not be a perfect means-ends fit for a law to survive 
heightened scrutiny, the “means-ends fit” must be “close.” See Morales- 
Santana, 582 U.S. at 68. In United States v. Virginia, for example, the 
Supreme Court regarded the state’s interests in the pedagogical benefits of 
single-sex education and diversity among public educational institutions as 
legitimate, “benign” justifications; nevertheless, those justifications could not 
support the state’s “categorical exclusions.” 518 U.S. at 535-86. Here, 
likewise, the state’s prohibition on hormone replacement therapy as a 
treatment for gender dysphoria has not been supported by an “exceedingly 
persuasive justification.” In light of what the evidence has shown about (1) the 
risks and benefits of the treatment, (2) the strength of evidence supporting it 
and the state of debate over gender-affirming care, (8) and alleged instances of 
malfeasance in the administration of that care, there is no “close means-ends 
fit” between SB 140’s sex-based ban and the state’s asserted interests. As other 
courts have on similar facts, this Court finds it substantially likely that 
Plaintiffs can succeed in showing that SB 140 cannot survive heightened 
scrutiny. See K.C., 2023 WL 4054086, at *11; Ladapo, 2023 WL 3833848 at 


*10; Eknes-Tucker, 603 F. Supp. 3d at 1148; Brandt, 47 F.4th at 671; Brandt, 
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2023 WL 4073727 at *32—35 (finding for plaintiffs in equal protection challenge 
to gender-affirming care ban after full bench trial). 

Plaintiffs have, therefore, shown a substantial likelihood of success on 
their equal protection claim. 

2. Irreparable Harm 

Next, Plaintiffs must demonstrate that they will suffer irreparable harm 
should the preliminary injunction not issue. “A showing of irreparable injury 
is the sine qua non of injunctive relief.” Siegel, 234 F.3d at 1176. Harm “is 
‘irreparable’ only if it cannot be undone through monetary remedies.” N.E. 
Fla. Chapter of Ass’n of Gen. Contractors of Am. v. City of Jacksonville, 896 
F.2d 1288, 1285 (11th Cir. 1990). To satisfy this requirement, Plaintiffs’ 
asserted irreparable harm “must be neither remote nor speculative, but actual 
and imminent.” Siegel, 234 F.3d at 1176. 

Plaintiffs have established that they will suffer irreparable harm in the 
absence of a preliminary injunction. Without an injunction, the middle-school- 
age plaintiffs will be unable to obtain in Georgia a course of treatment that has 
been recommended by their health care providers in light of their individual 
diagnoses and mental health needs. 

As discussed above (see supra § ITI(A)(1)), the risk of harm is sufficiently 
imminent. It is also both serious and irreparable. The harm in question will 


be experienced by minors, ages 10 to 12, all of whom have been diagnosed with 
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“sender dysphoria—a clinically significant psychological distress that can lead 
to depressed mood and suicidality.” (Doc. 70-1, McNamara Decl. ¥ 48.) The 
parent plaintiffs fear their children’s mental health will deteriorate due to SB 
140’s ban. (Doc. 2-2, Koe Decl. {| 18-21; Doc. 2-3, Moe Decl. § 15; Doc. 2-4, 
Voe Decl. § 19; Doc. 2-5, Zoe Decl. 9] 24-25; Doc. 2-6, Soe Decl. § 23.) The 
record evidence corroborates the risk of harm associated with prohibiting 
treatment. (Doc. 70-1, McNamara Decl. § 48; Doc. 2-8, Shumer Decl. 99— 
100, 105.) Plaintiffs have therefore shown a risk of irreparable harm to the 
minor plaintiffs. See Eknes-Tucker, 603 F. Supp. 3d at 1150 (finding plaintiffs 
would “suffer irreparable harm absent injunctive relief’ where the record 
showed that “without transitioning medications, Minor Plaintiffs will suffer 
severe medical harm, including anxiety, depression, eating disorders, 
substance abuse, self-harm, and suicidality”); Ladapo, 2023 WL 3833848 at 
*16; K.C., 2023 WL 4054086 at *13; Brandt, 2023 WL 4073727 at *38. 
Separately, the parent plaintiffs have shown that they will experience 
irreparable injury without an injunction. SB 140’s ban prevents the parents 
“from treating their children with transitioning medications subject to 
medically accepted standards.” Eknes-Tucker, 603 F. Supp. 3d at 1150. Two 
of the parent plaintiffs consider that SB 140’s ban on hormone therapy will be 
so harmful to their children that they are considering moving to another state. 


(Doc. 2-2, Koe Decl. §/ 19; Doc. 2-3, Moe Decl. ¥ 14.) At least one parent fears 
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for her child’s safety from self-harm absent this course of treatment. (Doc. 2- 
3, Moe Decl. § 15.) 

Defendants, citing Wreal, LLC v. Amazon.com, Inc., 840 F.3d 1244, 
1248—49 (11th Cir. 2016), contend that Plaintiffs fail to satisfy the irreparable 
harm requirement because they waited until two days before SB 140’s effective 
date to file suit. Wreal is distinguishable. There, the Court of Appeals found 
that a plaintiff who delayed in seeking a preliminary injunction for five months 
after filing suit could not show irreparable injury. Id. at 1248-49. In this case, 
SB 140 was signed by the Governor on March 23, and Plaintiffs filed suit on 
June 29. They simultaneously moved for a TRO and preliminary injunction. 
A three-month period between SB 140’s signing and the filing of Plaintiffs’ 
motion is not unreasonable, especially when considering the amount of 
preparatory work required, the heavy involvement of expert witnesses, and the 
sensitive matters at issue in the case. True, the lawsuit’s timing made it 
impossible to fairly consider the issues before the law’s effective date on July 
1. But this is not a case in which Plaintiffs sat on their rights. See Dream 
Defs. v. DeSantis, 559 F. Supp. 3d 1238, 1285-86 (N.D. Fla. 2021) (finding 
irreparable harm despite three-month delay between bill’s effective date and 
the motion for preliminary injunction); cf. Wreal, 840 F.3d at 1248-49. 


Plaintiffs have satisfied the second preliminary-injunction element. 


69 


Case 1:23-cv-02904-SEG Document 106 Filed 08/20/23 Page 70 of 83 


3. Balance of Harms and Public Interest 

The third and fourth preliminary-injunction requirements—that the 
threatened injury to the movant outweighs any harm to the non-movant and 
that an injunction is not adverse to the public interest—merge when, as here, 
the government is the party opposing the motion. Swain v. Junior, 958 F.3d 
1081, 1091 (11th Cir. 2020). 

As for harm to the Defendants, it must be acknowledged that “[a]ny time 
a State is enjoined by a court from effectuating statutes enacted by 
representatives of its people, it suffers a form of irreparable injury.” Maryland 
v. King, 567 U.S. 13801, 138038 (2012) (quoting New Motor Vehicle Bd. of Cal. v. 
Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977) (Rehnquist, J., in chambers)) 
(internal quotation marks omitted). Having said that, “neither the government 
nor the public has any legitimate interest in enforcing an unconstitutional 
[law].” Otto v. City of Boca Raton, Fla., 981 F.3d 854, 870 (11th Cir. 2020); see 
also Odebrecht Const., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268, 1290 
(11th Cir. 2013) (“[T]he State’s alleged harm is all the more ephemeral because 
the public has no interest in the enforcement of what is very likely an 
unconstitutional statute.”); KH Outdoor, LLC v. City of Trussville, 458 F.3d 
1261, 1272 (11th Cir. 2006) (holding that “the threatened injury to the plaintiff 


clearly outweighs whatever damage the injunction may cause the city” because 
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“the city has no legitimate interest in enforcing an unconstitutional 
ordinance’). 

Considering the record evidence as discussed at length in previous 
sections of this order, the Court determines that the imminent risks of 
irreparable harm to Plaintiffs flowing from the ban—including risks of 
depression, anxiety, disordered eating, self-harm, and suicidal ideation— 
outweigh any harm the State will experience from the injunction. For the 
minor plaintiffs, time is of the essence, and SB 140’s prohibition may lead 
Plaintiffs to “suffer heightened gender dysphoria” and associated distress, as 
well as the unwanted onset of “endogenous puberty—a process that cannot be 
reversed.” Brandt, 47 F.4th at 671. For the parents, SB 140 disrupts their 
carefully considered treatment plans for their children, and the Court 
recognizes that little is so agonizing for a parent as the prospect of their child 
in serious emotional distress. The injunction will pause enforcement of the 
challenged portions of SB 140 while this matter is adjudicated. Plaintiffs have 
satisfied the merged balance-of-harms and public-interest requirements of the 
preliminary injunction standard. Cf. Eknes-Tucker, 603 F. Supp. 3d at 1151; 
Ladapo, 2023 WL 3833848 at *16; K.C., 2023 WL 4054086 at *13; Brandt, 2023 
WL 4073727 at *38. 

Having met their burden as to all four  preliminary-injunction 


requirements, Plaintiffs are entitled to preliminary injunctive relief. 
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D. Scope of the Preliminary Injunction 

Plaintiffs ask the Court to enjoin enforcement SB 140’s hormone-therapy 
ban while the lawsuit is pending. Citing the Sixth Circuit’s decision in 
Skrmetti, Defendants contend that a statewide injunction would be overbroad 
and exceed “the nature of the federal judicial power.” (Doc. 78 at 15 (citing 75 
F.4th at 415).) They argue that any injunction should be limited in scope to 
the named plaintiffs. 

1. Plaintiffs Bring a Facial Challenge 

As a threshold matter, we consider whether Plaintiffs have brought a 
facial or an as-applied challenge. “A facial challenge is an attack on a statute 
itself as opposed to a particular application.” City of Los Angeles v. Patel, 576 
U.S. 409, 415 (2015). Here, Plaintiffs’ complaint asks the Court to “enjoin 
Defendants ... from enforcing [SB 140’s hormone-therapy ban]” and to declare 
that the ban violates the Equal Protection and Due Process clauses. (Doc. 1 at 
44.) The Court has already found that the ban is a “facially unequal rule” that 
discriminates on the basis of sex. See, e.g., Maxi-Taxi of Fla., Inc. v. Lee Cnty. 
Port Auth., 301 F. App’x 881, 882 (11th Cir. 2008) (considering types of equal 
protection claims, and distinguishing those raising facial versus as-applied 
challenges). Defendants argued at the hearing that Plaintiffs’ claims were as- 
applied challenges. But that cannot be so, for Plaintiffs attack the validity of 


SB 140 itself, rather than any particular application of the law, and they seek 
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relief that has impact beyond the plaintiffs’ particular circumstances. John 
Doe No. 1 v. Reed, 561 U.S. 186, 194 (2010); Pernell v. Fla. Bd. of Governors of 
State Univ. Sys., No. 4:22-CV-304-MW/MAF, 2022 WL 16985720, at *50 (N.D. 
Fla. Nov. 17, 2022). 

When, as here, a plaintiff brings a facial challenge to a statute, he “must 
establish that no set of circumstances exists under which the Act would be 
valid.” United States v. Salerno, 481 U.S. 739, 745 (1987). Noting that “the 
Salerno rule[ |’ has been subject to a heated debate in the Supreme Court, 
where it has not been consistently followed,” the Court of Appeals recently 
explained that “Salerno is correctly understood not as a separate test 
applicable to facial challenges, but a description of the outcome of a facial 
challenge in which a statute fails to satisfy the appropriate constitutional 
framework.” Club Madonna Inc. v. City of Miami Beach, 42 F.4th 1231, 1256 
(11th Cir. 2022) (quoting Doe v. City of Albuquerque, 667 F.3d 1111, 1123 (10th 
Cir. 2012)). “The question that Salerno requires us to answer is whether the 


statute fails the relevant constitutional test[.]”°6 Id. 


86Club Madonna “makes plain what the Supreme Court and the Eleventh 
Circuit have long done when evaluating facial challenges: determining 
whether the challenged law ‘fails the relevant constitutional test.” Henry v. 
Abernathy, No. 2:21-CV-797-RAH, 2022 WL 17816945, at *6 (M.D. Ala. Dec. 
19, 2022) (summarizing holdings from Salerno, 481 U.S. at 749 —52; Wash. 
State Grange v. Wash. State Republican Party, 552 U.S. 442 (2008); Doe v. 
Reed, 561 U.S. 186 (2010); DA Mortg., Inc. v. City of Miami Beach, 486 F.3d 
1254 (11th Cir. 2007); and Schultz v. Alabama, 42 F.4th 1298 (11th Cir. 2022)). 
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Here, the Court has determined that SB 140’s hormone-therapy ban is 
substantially likely to violate the Equal Protection Clause, and the Court’s 
decision in this regard does not depend on facts particular to Plaintiffs. While 
this conclusion does not, on its own, dictate the scope of injunctive relief, it is 
essentially dispositive on Salerno’s no-set-of-circumstances inquiry. See Club 
Madonna, 42 F.4th at 1256. Indeed, as the Court of Appeals has stated, “[a]n 
alleged violation of one individual’s constitutional rights under the Equal 
Protection Clause would necessarily constitute a violation of the Equal 
Protection Clause and the Constitution at large, regardless of the individually- 
applied remedy.” See Adams, 57 F.4th at 800 n.3 (declining plaintiff's request 
to classify an appeal of the district court’s order as an as-applied challenge to 
the school board’s bathroom policy, limited to plaintiffs particular 
circumstances). 

Here, then, SB 140’s hormone-therapy ban “fails the relevant 
constitutional inquiry” because its sex-based legislative scheme does not 
survive intermediate scrutiny. Club Madonna, 42 F.4th at 1256. Given the 
Court of Appeals’ recent guidance, this is sufficient for Plaintiffs’ facial 
challenge to succeed under Salerno’s no-set-of-circumstances test. See id. The 
Eighth Circuit similarly concluded, in a case challenging a ban on “gender 
transition procedures” for minors, that Salerno’s no-set-of-circumstances test 


was satisfied. Brandt, 47 F.4th at 672 (affirming a district court’s facial 
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injunction over defendants’ Salerno-based objection to scope of injunction); see 
also Mulholland v. Marion Cnty. Elec. Bd., 746 F.3d 811, 819 (7th Cir. 2014) 
(“We have not encountered before the idea of facial unconstitutionality as 
applied only to a particular plaintiff. Facial unconstitutionality as to one 
means facial unconstitutionality as to all, regardless of the fact that the 
injunctive portion of the judgment directly adjudicated the dispute of only the 
parties before it.”).?” 


2. A Facial Injunction is Required to Secure Complete Relief to 
Named Plaintiffs 


“Crafting a preliminary injunction is an exercise of discretion and 
judgment, often dependent as much on the equities of a given case as the 
substance of the legal issues it presents.” Trump v. Int'l Refugee Assist. Project, 
582 U.S. 571, 579 (2017) (per curiam). The Supreme Court, discussing the 


“principles of equity jurisprudence,” has said that “injunctive relief should be 


37 This conclusion is also consistent with the Supreme Court’s approach to 
challenges to legislative sex-based classifications in general, in which facial 
challenges to statutes have succeeded without reference to whether the 
legislation might be constitutionally applied to hypothetical individuals. So, 
for example, in Sessions v. Morales-Santana, after the court determined that 
“the Government ha[d] advanced no ‘exceedingly persuasive’ justification for 
[8 U.S.C.] § 1409(a) and (c)’s gender-specific residency and age criteria,” it 
abrogated the statutory exception under consideration. 582 U.S. at 72, 77. The 
court did not separately consider whether there might be “exceedingly 
persuasive” justifications for maintaining the challenged provision under any 
conceivable set of circumstances, and its remedy was nevertheless to abrogate 
the challenged statute. 
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no more burdensome to the defendant than necessary to provide complete relief 
to the plaintiffs.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979); see also 
Keener v. Convergys Corp., 342 F.3d 1264, 1269 (11th Cir. 2003) (“Injunctive 
relief should be limited in scope to the extent necessary to protect the interests 
of the parties.”). In other words, under Califano, “the scope of injunctive relief 
is dictated by the extent of the violation established[.]” 442 U.S. at 702; 
Thomas v. Bryant, 614 F.3d 1288, 1317-18 (11th Cir. 2010) (““[W]Je must also 
ensure that the scope of the awarded relief does not exceed the identified 
harm.”) (citing Califano, 442 U.S. at 702). 

It cannot be denied that there is, as the Sixth Circuit has said, a “rising 
chorus” calling into question the propriety of injunctive relief that extends 
further than necessary to remedy the plaintiffs injury. Skrmetti, 73 F.4th at 
415. This is particularly so in the debate over the so-called nationwide 
injunction.*® Despite this chorus, however, the Supreme Court’s decision in 
Califano “does not foreclose the imposition of statewide injunctive relief[.]” 


Rodgers v. Bryant, 942 F.3d 451, 458 (8th Cir. 2019). And the Eleventh Circuit 


38 Skrmetti, 73 F.4th at 415 (citing Doster v. Kendall, 54 F.4th 398, 439 (6th 
Cir. 2022); Trump v. Hawaii, USS. , 188 8. Ct. 2392, 2424-29 (2018) 
(Thomas, J., concurring); Dep’ of Homeland Sec. v. New York, —— U.S. ——, 
140 S. Ct. 599, 599-601 (2020) (Mem) (Gorsuch, J., concurring)); see also 
Georgia v. President of the United States, 46 F.4th 1283, 1303-08 (11th Cir. 
2022). 
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has permitted statewide injunctions in cases not involving class actions. E.g., 
Statewide Detective Agency v. Miller, 115 F.3d 904, 906 (11th Cir. 1997); People 
First of Ala. v. Sec’y of State for Ala., 815 F. App’x 505, 505 (11th Cir. 2020) 
(Mem.). Other courts do the same.®9 

In Rodgers, the Eighth Circuit considered the appropriateness of a 
statewide injunction in the context of an anti-loitering law. 942 F.3d at 955. 
There, as here, the state defendants sought to limit the injunction’s scope to 
plaintiffs, arguing that a wider injunction would violate the principles set forth 
in Califano. Id. at 457-58. The Eighth Circuit disagreed, stating: 


Califano supports the entirely opposite conclusion: that injunctive 
relief should extend statewide because the violation established— 


39 E.g., Brandt, 47 F.4th at 672 (affirming statewide injunction prohibiting 
enforcement of Arkansas’s ban on gender-affirming care for minors); Clement 
v. Calif. Dep’t of Corr., 364 F.3d 1148, 1152 (9th Cir. 2004) (“Because the 
injunction is no broader than the constitutional violation, the district court 
properly entered a statewide injunction.”); Garcia v. Stillman, No. 22-CV- 
24156, 2023 WL 3478450, at *2 (S.D. Fla. May 16, 2023) (denying motion to 
stay a statewide preliminary injunction of a Florida statute that was 
substantially likely to violate the First Amendment); Barnett v. Raoul, No. 
3:23-CV-00141-SPM, 2023 WL 3160285, at *12 (S.D. Il. Apr. 28, 2023) (issuing 
statewide preliminary injunction prohibiting enforcement of Illinois statute 
that likely violated plaintiffs Second Amendment right to bear arms); Berean 
Baptist Church v. Cooper, 460 F. Supp. 3d 651, 664 (E.D.N.C. 2020) (issuing 
statewide preliminary injunction against COVID-19 gathering restriction that 
was substantially likely to violate a church’s free exercise rights); Duncan v. 
Becerra, 265 F. Supp. 3d 1106, 1139-40 (S.D. Cal. 2017), aff'd, 742 F. App’x 
218 (9th Cir. 2018) (facially enjoining enforcement of a California gun statute 
that likely violated the Second Amendment); Make Liberty Win v. Ziegler, 499 
F. Supp. 3d 635, 646 (W.D. Mo. 2020) (“Because the constitutional violations 
in this case are not based on facts unique to Plaintiffs, a statewide permanent 
injunction is warranted.”). 
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the plain unconstitutionality of Arkansas’s anti-loitering law— 

impacts the entire state of Arkansas. Moreover, Arkansas's 

reading of Califano would, in effect, require every plaintiff seeking 

statewide relief from legislative overreach to file for class 

certification. That cannot be the law. 
Id. at 458. The Court is persuaded by the Eighth Circuit’s reasoning. While a 
court should be skeptical of injunctions premised on the need to protect 
nonparties, Georgia, 46 F.4th at 1306, the mere fact that nonparties might be 
affected by a facial injunction does not bar the Court from issuing one. That 
is, a statewide injunction is appropriate where its scope is principally 
measured by “the extent of the violation established,” Califano, 442 U.S. at 
702, and by that which is “necessary to protect the interests of the parties,” 
Keener, 342 F.3d at 1269. 

Under the circumstances of this case, the Court considers that it is not 
possible to provide complete relief to Plaintiffs with an injunction limited in 
scope to the named parties. Cf. State v. Dep’t of Health & Hum. Servs., 19 F.4th 
1271, 1282 (11th Cir. 2021) (nationwide injunction was too broad when there 
were “no concerns that a non-nationwide preliminary injunction wouldn't 
provide the plaintiffs with complete relief’). For the reasons listed below, 
affording Plaintiffs complete relief without a facial injunction would be, at best, 
very burdensome for Plaintiffs and the Court. At worst, it might be practically 


unworkable. In either case, Plaintiffs would not obtain “complete relief.” 


Califano, 442 U.S. at 702. This is dispositive of the scope issue in itself. 
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“In crafting an injunction, a district court may appropriately consider the 
‘feasibility of equitable relief and is empowered ‘to weigh the costs and benefits 
of injunctive relief and, in particular, to assess the practical difficulties of 
enforcement of an injunction—difficulties that will fall in the first instance on 
the district court itself.” Am. Coll. of Obstetricians and Gynecologists v. U.S. 
Food and Drug Administration, 472 F. Supp. 3d 183, 231 (D. Md. 2020) 
(quoting Lord & Taylor, LLC v. White Flint, L.P., 780 F.3d 211, 217 (4th Cir. 
2015)). Here, practical difficulties abound. 

First, under a plaintiffs-only injunction, the practical hurdles involved 
in securing treatment could render the injunction effectively moot. Both 
physicians and certain regulated medical institutions’? face possible sanctions 
for non-compliance with SB 140’s prohibitions. A serious chilling effect on 
access to care is likely to follow, for what doctor or medical institution will 
continue to offer such care to minors, with the threat of serious sanctions on 
the horizon? Given that SB 140 subjects medical providers to sanction, 
“(clomplete relief will only obtain upon an injunction with a broader sweep’— 


one that “will mitigate the fears” of providers “and in turn alleviate the 


40 These include medical labs, hospitals, and other institutions on which 
Plaintiffs may rely for their care. O.C.G.A. § 81-7-1; O.C.G.A. § 31-7-3.5. 
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[Plaintiffs] consequent harms.” Whitman-Walker Clinic, Inc. v. U.S. Dep’t of 
Health & Hum. Servs., 485 F. Supp. 3d 1, 63 (D.D.C. 2020). 

Second, both the child and parent plaintiffs are proceeding 
pseudonymously—something the Court has found is justified by their 
substantial privacy interests (Doc. 89)—and it would be administratively 
burdensome, if possible at all, to fashion an injunction that would allow them 
to secure relief without compromising their anonymity. As noted in the Court’s 
order granting the motion to proceed pseudonymously, the child plaintiffs’ 
privacy interests are strong given that they are minors. (See id.) 

Third, TransParent, an organizational plaintiff, sues on behalf of its 
members. Fundamental to the doctrine of associational standing is that an 
organization may invoke the court’s remedial powers on behalf of its members. 
Warth v. Seldin, 422 U.S. 490, 515 (1975). If an organization, or an 
“association,” prevails in obtaining prospective injunctive relief, that relief 
“will inure to the benefit of those members of the association actually injured.” 
Id.; see also Fla. Pub. Int. Rsch. Grp. Citizen Lobby, Inc. v. E.P.A., 386 F.3d 
1070, 1085 n.16 (11th Cir. 2004) (“[T]he interests this lawsuit seeks to protect 
are tied to the organizational missions of these groups, and the prospective 
relief sought, if awarded, would inure to the benefit of their members, making 


individual participation unnecessary.”). 
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In other words, the members of TransParent who require but now cannot 
access hormone therapy for their transgender children are entitled to relief. 
But such relief would be hampered by the practical difficulties that would 
attend any effort to enforce a plaintiffs-only injunction. A TransParent 
member seeking care otherwise prohibited by SB 140 would have to establish 
their current membership in the organization to a series of providers, and this 
could give rise to factual disputes. Cf. Am. Coll., 472 F. Supp. 3d at 231-382. 
That is particularly so given that a physician or institution who made an 
erroneous determination about these matters would risk sanctions under SB 
140.41 

Finally, if a plaintiffs-only injunction issued, follow-on suits by similarly 
situated non-plaintiffs based on this Court’s order could create needless and 
“repetitious” litigation. See Nat’ Min. Ass’n v. U.S. Army Corps of Eng’rs, 145 
F.3d 1399, 1409 (D.C. Cir. 1998); Am. Coll., 472 F. Supp. 3d at 2381. 

The Court finds, therefore, that a facial injunction is necessary to afford 
complete relief. Plaintiffs have shown that they are entitled to one, and the 
Court has not been persuaded that less restrictive alternatives are feasible. 


See Brandt, 47 F.4th at 672 (“Moreover, Arkansas has failed to offer a more 


“1 The presence of an organizational plaintiff in this case distinguishes it from 
others that have drawn the scope of relief more narrowly. Cf. Lapado, 2023 
WL 3833848 at *17; Skrmetti, 73 F.4th at 421. 
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narrowly tailored injunction that would remedy Plaintiffs’ injuries. The 
district court did not abuse its discretion by granting a facial injunction.”). 

E. Security 

Plaintiffs ask the Court to waive Rule 65(c)’s bond requirement. Upon 
granting a motion for preliminary injunction, Rule 65(c) generally requires a 
movant to give “security in an amount that the court considers proper to pay 
the costs and damages sustained by any party found to have been wrongfully 
enjoined or restrained.” Fed. R. Civ. P. 65(c). The Court, however, has 
discretion “to require no security at all.” BellSouth Telecomms., Inc. v. 
MCImetro Access Transmission Servs., LLC, 425 F.3d 964, 971 (11th Cir. 
2005). Security can be waived “when complying with the preliminary 
injunction raises no risk of monetary loss to the defendant.” Mama Bears of 
Forsyth Cnty. v. McCall, No. 2:22-CV-142-RWS, 2022 WL 18110246, * at 14 
(N.D. Ga. Nov. 16, 2022) (internal quotation marks omitted). As no such risk 
appears to be present here, the Court declines to require the posting of security 
at this time. See Eknes-Tucker, 603 F. Supp. 3d at 1151 (declining to order 
bond payment upon injunction of a similar statute). Defendants may request 


a bond if they so choose. (Doc. 41 at 22.) 
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IV. Conclusion 

Plaintiffs’ motion for a preliminary injunction is GRANTED. (Doc. 2.) 
Plaintiffs’ motion for a temporary restraining order seeking to enjoin the 
statute before it went into effect, is DENIED AS MOOT. (/d.) Defendants 
and all other persons identified in Fed. R. Civ. P. 65(d)(2) are ENJOINED 
from enforcing the prohibition on hormone replacement therapy for the 
treatment of gender dysphoria in minors, as set forth in O.C.G.A. § 31-7- 
3.5(a)(2) and O.C.G.A. § 48-34-15(a)(2), pending trial, or until further order of 
the Court. 


SO ORDERED this 20th day of August, 2023. 


SARAH E. GERAGHTY ‘ - 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 
TALLAHASSEE DIVISION 


Katie Wood, Jane Doe, and AV Schwandes, 
Plaintiffs, 
V. 


Florida Department of Education; State Board of 
Education; Monesia Brown, Esther Byrd, Grazie 
Christie, Kelly Garcia, Benjamin Gibson, Mary- 
Lynn Magar, and Ryan Petty, in their official ca- 
pacities as members of Defendant State Board of 
Education; Commissioner of Education; Education 
Practices Commission; Aadil Ameerally, Ana 
Armbrister Bland, Jared Barr, Michael Butcher, 
Yvonne Caldwell, Elayne Colon, Ann Copenhaver, 
Joseph Goodwin, Benjamin Henry, Timothy Hol- 
ley, Lisa Innerst, Jeffrey Johnson, Kenneth LaPee, 
Mason Lewis, Sallie Murphy, Christine Plaza, 
Kevin Rowe, Charles Shaw, Orenthya Sloan, Marc 
Snyder, Malcolm Thomas, Jordan Tompkins, and 
Kathy Wilks, in their official capacities as mem- 
bers of Defendant Education Practices Commis- 
sion; Hillsborough County School Board; Lee 
County School Board; and Florida Virtual School 
Board of Trustees, 


Defendants. 
/ 


COMPLAINT 
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Plaintiffs Katie Wood (““Ms. Wood”), Jane Doe,’ and AV Schwandes (“Mx. 
Schwandes’’) file this complaint against Defendants Florida Department of Educa- 
tion; State Board of Education; Monesia Brown, Esther Byrd, Grazie Christie, Kelly 
Garcia, Benjamin Gibson, MaryLynn Magar, and Ryan Petty, in their official capac- 
ities as members of Defendant State Board of Education; Commissioner of Educa- 
tion; Education Practices Commission; and Aadil Ameerally, Ana Armbrister Bland, 
Jared Barr, Michael Butcher, Yvonne Caldwell, Elayne Colon, Ann Copenhaver, 
Joseph Goodwin, Benjamin Henry, Timothy Holley, Lisa Innerst, Jeffrey Johnson, 
Kenneth LaPee, Mason Lewis, Sallie Murphy, Christine Plaza, Kevin Rowe, Charles 
Shaw, Orenthya Sloan, Marc Snyder, Malcolm Thomas, Jordan Tompkins, and 
Kathy Wilks, in their official capacities as members of Defendant Education Prac- 
tices Commission. Ms. Wood also files this complaint against Defendant Hills- 
borough County School Board. Ms. Doe also files this complaint against Defendant 
Lee County School Board. Mx. Schwandes also files this complaint against Defend- 
ant Florida Virtual School Board of Trustees. 


PRELIMINARY STATEMENT 
1. Plaintiffs are current and former Florida public-school teachers who 
simply wanted to teach math, science, and their other school subjects of expertise. 
* Plaintiff Jane Doe files this complaint using a pseudonym to protect herself from the threat 


of harassment and violence that her public participation in this case would invite. She intends to 
forthwith file a motion for leave to use a pseudonym in this case. 
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But earlier this year, Florida enacted a new law that pushed one plaintiff out of their 
teaching career and threatens to do the same for the other plaintiffs—and for the 
other transgender and nonbinary teachers like them across Florida. That new law, 
subsection 3 of Florida Statutes (“Fla. Stat.) § 1000.071 (“subsection 3”), provides 
that “[a]n employee or contractor of a public K-12 educational institution may not 
provide to a student his or her preferred personal title or pronouns if such preferred 
personal title or pronouns do not correspond to his or her sex.” Subsection 3 discrim- 
inates against transgender and nonbinary public-school employees and contractors 
on the basis of sex, by prohibiting them from using the titles and pronouns that ex- 
press who they are. Subsection 3 requires Plaintiffs to shed their titles and pronouns 
at the schoolhouse gate because they are not the titles and pronouns that Florida 
prefers for the sex it deems them to be. Florida has the power to revoke the educator 
certificates of teachers who violate subsection 3, and school boards are able to dis- 
miss violators. 

2, Subsection 3 violates the Constitution and laws of the United States. It 
unlawfully discriminates against Plaintiffs on the basis of sex in violation of Title 
VII of the Civil Rights Act of 1964, the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution, and Title LX of the Education Amendments of 
1972 because whether Plaintiffs may provide to students a particular title or pronoun 


depends entirely on Plaintiffs’ sex, and Florida has only an invidious basis—not an 
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exceedingly persuasive or even a rational one—for discriminating in this harmful 
way. It also unconstitutionally restrains Plaintiffs’ speech in violation of the Free 
Speech Clause of the First Amendment to the U.S. Constitution because it prohibits 
Plaintiffs from using the titles and pronouns that express who they are, the same way 
that their colleagues do. 

2: Through subsection 3, Florida has stigmatized Plaintiffs, threatened 
their psychological wellbeing, upended the respect that is owed to them as educators 
and that is necessary for a safe workplace and functioning classroom, and put their 
professions and families’ wellbeing on the line. Florida’s statute must give way to 
the Constitution and laws of the United States and must not be enforced. 


PARTIES 
A. Plaintiffs 


4. Plaintiff Katie Wood resides in Hillsborough County, Florida. She is a 
teacher at Lennard High School within the Hillsborough County School District. 

a. Plaintiff Jane Doe resides in Lee County, Florida. She is a teacher at a 
public school within the Lee County School District. 

6. Plaintiff AV Schwandes resides in Orange County, Florida. They were 
a teacher at Florida Virtual School, which develops and delivers online and distance 


learning education in Florida. Fla. Stat. § 1002.37(1)(a). 
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B. Defendants 
iF State Defendants 

‘? Defendant Florida Department of Education is created by Florida stat- 
ute. Fla. Stat. § 20.15. It maintains a principal place of business in Tallahassee, Flor- 
ida. It is located in the offices of Defendant Commissioner of Education. Fla. Stat. 
§ 1001.20(2). It has the power and duty to assist in providing professional leadership 
and guidance and in carrying out the policies, procedures, and duties authorized by 
law or by Defendant State Board of Education or found necessary by it to attain the 
purposes and objectives of the Early Learning—20 Education Code. Jd. One of its 
offices is the Office of Professional Practice Services. 

8. Defendant State Board of Education is a corporate body established by 
the Florida constitution. Fla. Const. art. 9, § 2. It maintains a principal place of busi- 
ness in Tallahassee, Florida. It has seven members appointed by the Governor to 
staggered four-year terms, subject to confirmation by the Senate. Fla. Stat. 
§ 1001.01. It must supervise the system of free public education. Fla. Const. art. 9, 
§ 2. It is the chief implementing and coordinating body of public education in Florida 
except for the State University System. Fla. Stat. § 1001.02. It appoints Defendant 
Commissioner of Education. Fla. Const. art. 9, § 2. It is the head of Defendant Flor- 
ida Department of Education. Fla. Stat. § 20.15(1). It assigns powers, duties, respon- 


sibilities, and functions to Defendant Florida Department of Education. Fla. Stat. 
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§ 20.15(5). 

9. Defendants Monesia Brown, Esther Byrd, Grazie Christie, Kelly Gar- 
cia, Benjamin Gibson, MaryLynn Magar, and Ryan Petty are members of Defendant 
State Board of Education and sued only in that official capacity (collectively, “Mem- 
bers of Defendant State Board of Education’). 

10. Defendant Commissioner of Education holds an office established by 
the Florida constitution. Fla. Const. art. 9, § 2. Defendant Commissioner of Educa- 
tion maintains a principal place of business in Tallahassee, Florida. Defendant Com- 
missioner of Education is the chief educational officer of Florida. Fla. Stat. 
§ 1001.10(1). Defendant Commissioner of Education serves as the Executive Direc- 
tor of Defendant Florida Department of Education. Fla. Stat. § 20.15(2). Defendant 
Commissioner of Education is responsible for giving full assistance to Defendant 
State Board of Education in enforcing compliance with the mission and goals of the 
Early Learning—20 education system, except for the State University System. Fla. 
Stat. § 1001.10(1). Defendant Commissioner of Education has the power and duty 
to organize, staff, and recommend a budget for Defendant Florida Department of 
Education. Fla. Stat. § 1001.10(6). Defendant Commissioner of Education assigns 
powers, duties, responsibilities, and functions to Defendant Florida Department of 
Education. Fla. Stat. § 20.15(5). Defendant Commissioner of Education is sued only 


in its official capacity. 
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11. Defendant Education Practices Commission is established by Florida 
statute. Fla. Stat. § 1012.79(1). It maintains a principal place of business in Talla- 
hassee, Florida. It has 25 members appointed by Defendant State Board of Education 
from nominations by Defendant Commissioner of Education and subject to Senate 
confirmation. Fla. Stat. § 1012.79(1). Its members serve for four-year staggered 
terms. Fla. Stat. § 1012.79(2). It is assigned to Defendant Florida Department of Ed- 
ucation for administrative purposes. Fla. Stat. § 1012.79(6)(a). Its property, person- 
nel, and appropriations related to its specified authority, powers, duties, and respon- 
sibilities are provided to it by Defendant Florida Department of Education. Fla. Stat. 
§ 1012.79(6)(b). 

12. Defendants Aadil Ameerally, Ana Armbrister Bland, Jared Barr, Mi- 
chael Butcher, Yvonne Caldwell, Elayne Colon, Ann Copenhaver, Joseph Goodwin, 
Benjamin Henry, Timothy Holley, Lisa Innerst, Jeffrey Johnson, Kenneth LaPee, 
Mason Lewis, Sallie Murphy, Christine Plaza, Kevin Rowe, Charles Shaw, Orenthya 
Sloan, Marc Snyder, Malcolm Thomas, Jordan Tompkins, and Kathy Wilks are 
members of Defendant Education Practices Commission and sued only in that offi- 
cial capacity (collectively, “Members of Defendant Education Practices Commis- 
sion”). They are residents of Florida. See Fla. Stat. § 1012.79(1)(e). 

13. Defendant Florida Virtual School Board of Trustees is a public agency 


established by Florida statute. Fla. Stat. § 1002.37(2). It maintains a principal place 
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of business in Orlando, Florida. It governs the Florida Virtual School. /d. It has seven 
members appointed by the Governor to four-year staggered terms. Fla. Stat. 
§ 1002.37(2). 

2. School Board Defendants 


14. Defendant Hillsborough County School Board is established by the 
Florida constitution to operate, control, and supervise all free public schools within 
the school district of Hillsborough County. Fla. Const. art. 9, § 4; Fla. Stat. 
§ 1001.30. 

15. Defendant Lee County School Board is established by the Florida con- 
stitution to operate, control, and supervise all free public schools within the school 
district of Lee County. Fla. Const. art. 9, § 4; Fla. Stat. § 1001.30. 

16. Plaintiffs refer to Defendants Hillsborough County School Board and 
Lee County School Board collectively as “School Board Defendants.” 

JURISDICTION & VENUE 

17. The Court has original jurisdiction of this civil action under 28 U.S.C. 
§ 1331 because it arises under the Constitution and laws of the United States and 
under 28 U.S.C. § 1343(a)(3) because it is authorized by law to be commenced by a 
person “[t]o redress the deprivation, under color of any State law, statute, ordinance, 
regulation, custom or usage, of any right, privilege or immunity secured by the Con- 


stitution of the United States or by any Act of Congress providing for equal rights of 
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citizens or of all persons within the jurisdiction of the United States[.]” 

18. Venue is proper in this judicial district under 28 U.S.C. § 1391(b)(1), 
and in this division under Local Rule 3.1, because Defendants Florida Department 
of Education, State Board of Education, and Commissioner of Education reside in 
this judicial district and division and all defendants are residents of Florida; under 
28 U.S.C. § 1391(b)(2) because a substantial part of the events or omissions giving 
rise to the claim occurred in this judicial district and division; and under 42 U.S.C. 
§ 2000e-5(f)(3) because the unlawful employment practice is alleged to have been 
committed in Florida. 

19. The Court has personal jurisdiction over Defendants because they are 
domiciled in Florida and this civil action arises out of, and relates to, their conduct 
in Florida. 

FACTUAL ALLEGATIONS 

A. HB 1069 (2023) 

20. In May 2023, the Florida Legislature enacted, and Governor Ron De- 
Santis signed, House Bill (“HB”) 1069, Fla. Laws ch. 2023-105. It took effect on 
July 1, 2023. This case challenges only subsection 3 of section 2 of HB 1069, but 
the bill’s range of changes related to lesbian, gay, bisexual, transgender, queer, and 
nonbinary (““LGBTQ+’) people and content in schools have at least some relevance 


in this case. 
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21. Section 1 of HB 1069 amends § 1000.21 of the Early Learning—20 Ed- 
ucation Code to define “sex” to “mean[] the classification of a person as either fe- 
male or male based on the organization of the body of such person for a specific 
reproductive role, as indicated by the person’s sex chromosomes, naturally occurring 
sex hormones, and internal and external genitalia present at birth.” Fla. Stat. 
§ 1000.21(9). This definition of sex is sometimes called “biological sex” by some or 
“sex assigned at birth” by others, including Plaintiffs. Plaintiffs assume for purposes 
of this case that this definition of sex is consistent with the meaning of sex under the 
federal constitutional provisions and statutes from which their claims arise. 

22. Neither HB 1069, nor the Early Learning—20 Education Code, nor any 
other statute defines “female” or “male” as used in HB 1069. 

23. Section 2 of HB 1069 creates § 1000.071 of the Early Learning—20 Ed- 
ucation Code, which reads: 


1000.071 Personal titles and pronouns.— 


(1) It shall be the policy of every public K-12 educational 
institution that is provided or authorized by the Constitu- 
tion and laws of Florida that a person’s sex is an immuta- 
ble biological trait and that it is false to ascribe to a person 
a pronoun that does not correspond to such person’s sex. 
This section does not apply to individuals born with a ge- 
netically or biochemically verifiable disorder of sex devel- 
opment, including, but not limited to, 46, XX disorder of 
sex development; 46, XY disorder of sex development; 
sex chromosome disorder of sex development; XX or XY 
sex reversal; and ovotesticular disorder. 


10 
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(2) An employee, contractor, or student of a public K-12 
educational institution may not be required, as a condition 
of employment or enrollment or participation in any pro- 
gram, to refer to another person using that person’s pre- 
ferred personal title or pronouns if such personal title or 
pronouns do not correspond to that person’s sex. 


(3) An employee or contractor of a public K-12 educa- 
tional institution may not provide to a student his or her 
preferred personal title or pronouns if such preferred per- 
sonal title or pronouns do not correspond to his or her sex. 


(4) A student may not be asked by an employee or con- 
tractor of a public K-12 educational institution to provide 
his or her preferred personal title or pronouns or be penal- 
ized or subjected to adverse or discriminatory treatment 
for not providing his or her preferred personal title or pro- 
nouns. 


(5) The State Board of Education may adopt rules to ad- 
minister this section. 


24. Florida law does not define or set forth which titles and pronouns “cor- 
respond to” which sex; instead, § 1000.071 leaves those enforcing it to rely on ste- 
reotypes about which titles and pronouns should be used by people whose sex is 
deemed female under the statute and which should be used by people whose sex is 
deemed male under the statute. Therefore, under § 1000.071, titles like Mrs., Ms., 
and Miss and pronouns like she and her “‘correspond to” people whose sex is deemed 
female; titles like Mr. and pronouns like he and him “correspond to” people whose 
sex 1s deemed male; and titles like Mx. (pronounced mix or mux) and pronouns like 
they and them, when used to refer to a single person, “correspond to” no one. 


25. Under subsection 3, an employee can “provide to a student [the 
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employee’s] title or pronouns” in various ways, such as by saying them to students, 
by saying them to someone within earshot of students, or by writing or displaying 
them on things that are given to or seen by students, like syllabi, classroom boards, 
and emails. 

26. Based on its plain text, subsection 3’s reach is not limited to the work- 
place or work hours; it applies wherever, whenever, and however an employee in- 
teracts with students. 

27. Under subsection 3, whether an employee may “provide to” students 
the title Ms. and she/her pronouns depends entirely on whether the employee’s sex 
is deemed male or female: if the employee’s sex is deemed female, then the em- 
ployee may “provide” them to students, but if the employee’s sex is deemed male, 
then the employee may not. 

28. Under subsection 3, whether an employee may “provide to” students 
the title Mr. and he/him pronouns depends entirely on whether the employee’s sex 
is deemed male or female: if the employee’s sex is deemed male, then the employee 
may “provide” them to students, but if the employee’s sex is deemed female, then 
the employee may not. 


B. Subsection 3’s Purposeful Invidious Discrimination 


29. Sponsors of HB 1069, Governor DeSantis, and his administration jus- 


tified HB 1069 in vague language about “protect[ing] children” from 
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“indoctrination” and “woke gender ideology,” but no one explained how subsection 
3 advances those goals. 

30. Subsection 3’s drafters ignored Supreme Court case law that clearly 
establishes its unlawfulness. According to Representative Stan McClain, who spon- 
sored HB 1069, its drafters did not consult Bostock v. Clayton County, 140 S. Ct. 
1731 (2020). That case held that an employer who intentionally treats a person worse 
because of sex—such as by firing a transgender woman (a person whose sex as- 
signed at birth is male but whose gender identity is female) for actions or attributes 
it would tolerate in a cisgender woman (a person whose sex assigned at birth is fe- 
male and whose gender identity is female)—discriminates against that person in vi- 
olation of Title VIL. 

31. Subsection 3 is just one of a number of laws that Florida has recently 
enacted at least in part because of, not merely in spite of, the adverse effects they 
would have—both individually and in the aggregate—on LGBTQ+ people, espe- 
cially transgender and nonbinary people, in various aspects of life. For example, 
Governor DeSantis signed HB 1069 in a bill package with Senate Bill (“SB”) 254 
(2023), Fla. Laws ch. 2023-90, which restricts their access to health care, and SB 
1438 (2023), Fla. Laws ch. 2023-94, which seeks to censor performances by and for 
LGBTQ+ people. HB 1069 itself also expands the ban in HB 1557 (2022), Fla. Laws 


ch. 2022-022, on undefined “classroom instruction” on sexual orientation or gender 
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identity and requires schools to remove material, including books, objected to by 
any parent or county resident, which has resulted in the removal of books that merely 
mention LGBTQ+ people. 

32. Florida flaunted its animus toward LGBTQ+ people when enacting 
these laws. For example, Governor DeSantis signed SB 1028 (2021), Fla. Laws ch. 
2021-35, which bans transgender women and girls from women and girls’ athletic 
teams, on June 1, 2021, the first day of Pride Month for LGBTQ+ people that year. 
Governor DeSantis, his press secretary at the time, and Representative Randy Fine, 
who co-sponsored HB 1069 (2023) and HB 1557 (2022), Fla. Laws ch. 2022-022, 
invidiously described teachers who provide undefined “classroom instruction” on 
sexual orientation and gender identity as attempting to sexualize kids or as groomers, 
referring to someone who grooms a minor for exploitation and especially for non- 
consensual sexual activity. During committee debate about HB 1521 (2023), Fla. 
Laws ch. 2023-106, another bill regulating transgender and nonbinary people’s con- 
duct, Representative Webster Barnaby, who voted for it, called transgender people 


99 66 


“mutants from another planet” and Satan’s “demons and imps” “pretend[ing] that 
[they] are part of this world.” 
33. Through all these laws, Florida intentionally sends the state-sanctioned, 


invidious, and false message that transgender and nonbinary people and their iden- 


tities are inherently dangerous, especially to children. Florida’s goal behind these 
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laws is to stigmatize and demonize transgender and nonbinary people and relegate 
them from public life altogether. 
C. Defendants’ Implementation and Enforcement of Subsection 3 
1. Defendants Florida Department of Education, State Board 
of Education, Members of Defendant State Board of Educa- 
tion, Commissioner of Education, Education Practices 
Commission, and Members of Education Practices Commis- 
sion 
34. On August 22, 2023, Defendant State Board of Education amended two 
administrative rules, Rule 6A-5.065 and Rule 6A-10.081, to require teachers to com- 
ply with subsection 3 and to subject teachers who violate subsection 3 to suspension 
or revocation of their educator certificate and to poorer performance evaluations. 
35. Rule 6A-5.065 of the Florida Administrative Code sets forth the Florida 
Educator Accomplished Practices (“the Practices”). The Practices are “Florida’s 
core standards for effective educators” and “form the foundation for the state’s 
teacher preparation programs, educator certification requirements[,] and school dis- 
trict instructional personnel appraisal systems.” Fla. Admin. Code r. 6A-5.065(1)(a). 
“Each of the [P]ractices is clearly defined to promote a common language and 
statewide understanding of the expectations for the quality of instruction and profes- 
sional responsibility.” Fla. Admin. Code r. 6A-5.065(2). Defendant State Board of 


Education amended the Practices to provide that, “[t]o maintain a student-centered 


learning environment that is safe, organized, equitable, flexible, inclusive, and 
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collaborative, the effective educator consistently ... [a]dapts the learning environ- 
ment to accommodate the differing needs and diversity of students while ensuring 
that the learning environment is consistent with s. 1000.071.” Fla. Admin. Code r. 
6A-5.065(2)(a)(2)(h). 

36. Rule 6A-10.081 of the Florida Administrative Code sets forth the Prin- 
ciples of Professional Conduct for the Education Profession in Florida (“the Princi- 
ples’). They include ethical and disciplinary principles. Florida educators must com- 
ply with the disciplinary principles, and “[v]iolation of any of the[] [disciplinary] 
principles shall subject the [educator] to revocation or suspension of the individual 
educator’s certificate, or the other penalties as provided by law.” Fla. Admin. Code 
r. 6A-10.081(2). Defendant State Board of Education amended the disciplinary prin- 
ciples to provide that educators “[s]hall not violate s 1000.071.” Fla. Admin. Code 
r. 6A-10.081(2)(a)(14). 

37. According to Defendant Commissioner of Education, the proposed rule 
amendments purportedly were steps toward “truth and sanity” and they would pur- 
portedly “empower” teachers by supposedly giving them “the freedom to keep order 
in the classroom and to keep distractions away and to create a high-quality learning 
environment.” He did not explain how requiring teachers to comply with subsection 
3, and punishing those who violate it, advances any of those stated goals. 


38. According to Defendant Florida Department of Education, the 
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purported purposes of the rule amendments were to “[e]nsure[] the health, safety, 
and welfare of students,” to “[p]rotect the fundamental rights of parents,” to 
“Tr]Jequire[ | standards-based instruction,” and to “[p]rovide[] clarity for educators on 
what is age-appropriate and developmentally appropriate in accordance with state 
standards.” Defendant Florida Department of Education did not explain how requir- 
ing teachers to comply with subsection 3, and punishing those who violate it, ad- 
vances any of those stated goals. 

39. Defendant Florida Department of Education must investigate potential 
violations of subsection 3 by teachers, see Fla. Stat. § 1012.796(1)(a), and advise 
Defendant Commissioner of Education of its findings, Fla. Stat. § 1012.796(3). De- 
fendant Florida Department of Education’s Office of Professional Practice Services 
conducts such investigations. 

40. Defendant Florida Department of Education can learn about potential 
violations of subsection 3 in various ways. For example, School Board Defendants 
must file in writing with Defendant Florida Department of Education all complaints 
that a teacher has violated subsection 3 within 30 days after the date on which subject 
matter of the complaint comes to its attention, regardless of whether the subject of 
the complaint is still an employee of the School Board Defendant. See Fla. Stat. 
§ 1012.796(1)(d)(1). Ifthe School Board Defendant’s superintendent has knowledge 


of a legally sufficient complaint and does not report the complaint, the 
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superintendent is subject to withholding of salary for up to one year. Fla. Stat. 
§ 1012.796(1)(d)(4). 

41. Defendant Commissioner of Education determines whether there is 
probable cause of a violation of subsection 3. See Fla. Stat. § 1012.796(3). If there 
is probable cause, Defendant Commissioner of Education must file and prosecute a 
complaint against the teacher. Fla. Stat. § 1012.796(6). Defendant Florida Depart- 
ment of Education’s Office of Professional Practice Services pursues such discipli- 
nary actions. 

42. Defendants Florida Department of Education and Commissioner of Ed- 
ucation have opened investigations into teachers who violate § 1000.071, and they 
continue to do so. They have also opened investigations into teachers who violate 
other provisions of HB 1069, such as a teacher who showed her students a Disney 
movie that features a gay character. 

43. Ifthere are disputed issues of material fact, an administrative law judge, 
assigned by the Division of Administrative Hearings of the Department of Manage- 
ment Services, must hear the complaint and make recommendations to the appropri- 
ate panel of Defendant Education Practices Commission. Fla. Stat. § 1012.796(6). 

44. Acase concerning a complaint against a teacher must be reviewed, and 
a final order entered, by a panel composed of five members of Defendant Education 


Practices Commission, at least one of whom must be a parent or a sworn law 
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enforcement officer and at least three of whom must be teachers. Fla. Stat. 
§ 1012.796(8)(a). The panel must conduct a formal review of the administrative law 
judge’s recommendations, if any, and other pertinent information and issue a final 
order. Fla. Stat. § 1012.796(6). 

45. Defendant Education Practices Commission must either dismiss the 
complaint or impose penalties on a teacher for violating subsection 3, including 
denying the teacher’s application for a certificate, revoking or suspending the 
teacher’s certificate, imposing an administrative fine up to $2,000 for each offense, 
placing the teacher on probation for which the teacher must pay the costs, restricting 
the authorized scope of the teacher’s practice, reprimanding the teacher in writing in 
the teacher’s file, and barring the teacher, if the teacher’s certificate has expired, 
from applying for a new certificate for up to ten years or permanently. See Fla. Stat. 
§ 1012.796(7). 

46. Defendant Florida Department of Education must maintain a disquali- 
fication list that includes the identity of each person who has been permanently de- 
nied an educator certificate or whose educator certificate has been permanently re- 
voked and has been placed on the list as directed by Defendant Education Practices 
Commission. Fla. Stat. § 1001.10(4)(b). Defendant Florida Department of Education 
maintains that list publicly online. 


47. Defendant State Board of Education must oversee the performance of 
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School Board Defendants’ enforcement of subsection 3 and enforce School Board 
Defendants’ compliance with subsection 3. See Fla. Stat. §§ 1001.03(8), 1008.32. 

48. Defendant Commissioner of Education has the power to investigate al- 
legations of School Board Defendants’ noncompliance with subsection 3 and deter- 
mine probable cause. See Fla. Stat. § 1008.32(2)(a). Defendant Commissioner of 
Education must report determinations of probable cause to Defendant State Board 
of Education. See id. 

49. IfaSchool Board Defendant is unwilling or unable to comply with sub- 
section 3, Defendant State Board of Education has the power to report that to the 
Legislature, withhold funds, declare the School Board Defendant ineligible for com- 
petitive grants, and require periodic reporting. See Fla. Stat. § 1008.32(4). 

50. Defendant State Board of Education has a history of investigating and 
punishing district school boards that violate Defendant State Board of Education’s 
rules to coerce their compliance, including those that imposed mask mandates. 

51. Defendants Florida Department of Education and Commissioner of Ed- 
ucation even filed and prosecuted, before Defendant Education Practices Commis- 
sion, a complaint against Leon County School District’s superintendent, Rocky 
Hanna, for advising teachers to continue teaching as they have always done, after 
HB 1557, which bans undefined “classroom instruction” on sexual orientation and 


gender identity, was enacted. Defendant Commissioner of Education and 
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Superintendent Hanna reached, and Defendant Education Practices Commission ac- 
cepted, a settlement agreement by which, among other things, he would be placed 
on probation for two years, pay $300 to cover the costs of probation, take college 
courses on education ethics and educational leadership for which he bears the cost, 
pay a $1,000 fine, violate no law, and comply with the Principles. Defendant Edu- 
cation Practices Commission also reprimanded him in writing. 

2s School Board Defendants 


Plaintiffs Katie Wood and Jane Doe allege the following paragraphs 52—58 
against Defendants Florida Department of Education, State Board of Education, Ed- 
ucation Practices Commission, Commissioner of Education, Members of Defendant 
State Board of Education, and Members of Defendant Education Practices Commis- 
sion; Ms. Wood also alleges them against Defendant Hillsborough County School 
Board; and Ms. Doe also alleges them against Defendant Lee County School Board: 

52. Any person employed as a teacher in any district school system, includ- 
ing by School Board Defendants, must be properly certified by Defendant Florida 
Department of Education, see Fla. Stat. § 1012.55(b), except under narrow circum- 
stances, see Fla. Stat. § 1012.55(c). 

53. School Board Defendants have the power and duty to suspend or dis- 
miss a teacher whose certificate is revoked or suspended by Defendant Education 


Practices Commission. 
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54. School Board Defendants have the power to suspend or dismiss a 
teacher for violating subsection 3. 

55. School Board Defendants have the power to suspend or dismiss a 
teacher for just cause, such as misconduct in office, gross insubordination, and a 
certain number and frequency of performance evaluations of “needs improvement” 
or “unsatisfactory” as provided by state law. Fla. Stat. § 1012.33(1)(a). 

56. Misconduct in office includes “[a] violation of the Principles,” includ- 
ing subsection 3, “[a] violation of the adopted school board rules,” “[b]ehavior that 
disrupts the student’s learning environment,” and “[b]ehavior that reduces the 
teacher’s ability or ... colleagues’ ability to effectively perform duties.” Fla. Admin. 
Code r. 6A-5.056(2). 

57. Gross insubordination “means the intentional refusal to obey a direct 
order, reasonable in nature, and given by and with proper authority; misfeasance, or 
malfeasance as to involve failure in the performance of the required duties.” Fla. 
Admin. Code r. 6A-5.056(4). 

58. Atleast one-third of a teacher’s performance evaluation must be based 
upon instructional practice, which must include indicators based upon each of the 
Practices, including subsection 3. Fla. Stat. § 1012.34(3)(a)(2). 

a. Defendant Hillsborough County School Board 


Plaintiff Katie Wood alleges the following paragraphs 59-61 against 
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Defendants Florida Department of Education, State Board of Education, Education 
Practices Commission, Commissioner of Education, Members of Defendant State 
Board of Education, Members of Defendant Education Practices Commission, and 
Hillsborough County School Board: 

59. All complaints that a teacher violated subsection 3 must be reported to 
Defendant Hillsborough County School Board’s Office of Professional Standards, 
who, in turn, will report such complaints to Defendant Florida Department of Edu- 
cation within 30 days after the date on which the subject matter of the complaint 
comes to the attention of Defendant Hillsborough County School Board or the office 
of the superintendent. See Hillsborough Cnty. Sch. Bd. Pol’y 3139. 

60. It is the responsibility of all employees of Defendant Hillsborough 
County School Board to promptly report to the superintendent any complaint against 
a teacher that comes to the employee’s attention and that includes grounds for the 
revocation or suspension of a teaching certificate. Hillsborough Cnty. Sch. Bd. Pol’y 
D139, 

61. The willful failure by an employee of Defendant Hillsborough County 
School Board to promptly report a complaint constitutes cause for discipline of the 
employee as provided by Florida statutes, the Hillsborough County Teacher Tenure 
Act, and Defendant Hillsborough County School Board policy. Hillsborough Cnty. 


Sch. Bd. Pol’y 3139. 
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b. Defendant Lee County School Board 

Plaintiff Jane Doe alleges the following paragraphs 62—66 against Defendants 
Florida Department of Education, State Board of Education, Education Practices 
Commission, Commissioner of Education, Members of Defendant State Board of 
Education, Members of Defendant Education Practices Commission, and Lee 
County School Board: 

62. The Principles, including subsection 3, constitute Defendant Lee 
County School Board’s standards of ethical conduct, to which all instructional staff 
members must adhere. Lee Cnty. Sch. Bd. Pol’y 3210. 

63. A teacher who willfully violates Defendant Lee County School Board’s 
policies, including subsection 3, is guilty of gross insubordination and is subject to 
dismissal or such other lesser penalty as Defendant Lee County School Board may 
prescribe. Lee Cnty. Sch. Bd. Pol’y 3120. 

64. All complaints that a teacher violated subsection 3 must be reported to 
Defendant Florida Department of Education within 30 days after the date on which 
the subject matter of the complaint comes to the attention of Defendant Lee County 
School Board or the office of the superintendent. See Lee Cnty. Sch. Bd. Pol’y 3139. 

65. All employees of Defendant Lee County School Board must promptly 
report to the office of the superintendent or the office of Human Resources Services 


any complaint against a teacher that comes to the employee’s attention and that 
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includes grounds for the revocation or suspension of a teaching certificate. Lee Cnty. 
Sch. Bd. Pol’y 3139. 

66. The willful failure by an employee of Defendant Lee County School 
Board to promptly report a complaint constitutes cause for discipline of the em- 
ployee. Lee Cnty. Sch. Bd. Pol’y 3139. 


36 Defendant Florida Virtual School Board of Trustees 


Plaintiff AV Schwandes alleges the following paragraphs 67-68 against De- 
fendants Florida Department of Education, State Board of Education, Education 
Practices Commission, Commissioner of Education, Members of Defendant State 
Board of Education, Members of Defendant Education Practices Commission, and 
Florida Virtual School Board of Trustees: 

67. The Principles, including subsection 3, constitute Defendant Florida 
Virtual School Board of Trustees’s standards of ethical conduct, to which all instruc- 
tional staff members must adhere. Fla. Virtual Sch. Bd. of Trs. Pol’y 1210. 

68. Florida Virtual School’s CEO, who is appointed by Defendant Florida 
Virtual School Board of Trustees, or designee must report all complaints that a 
teacher violated subsection 3 to Defendant Florida Department of Education within 
30 days after the date on which the subject matter of the complaint comes to the 


attention of the CEO or designee. See Fla. Virtual Sch. Bd. of Trs. Pol’y 8141. 
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D. Gender Identity and the Harms of Misgendering 

69. Subsection 3 harms transgender and nonbinary teachers by prohibiting 
them from using titles and pronouns that express their gender identity. 

70. Gender identity is an innate, internal sense of one’s sex. Everyone has 
a gender identity. Cisgender people’s gender identity is consistent with their sex as- 
signed at birth, but transgender people have a gender identity that differs from their 
sex assigned at birth. 

71. Nonbinary is an adjective used by people who experience their gender 
identity or gender expression as falling outside the binary gender categories of man 
and woman; nonbinary people may identify as being both a man and a woman, some- 
where in between, or as falling completely outside these categories. Many nonbinary 
people also call themselves transgender and consider themselves part of the 
transgender community. 

72. Many transgender people adopt a new name, pronouns, hairstyle, and 
clothing that express their gender identity, and many express their gender identity in 
all aspects of their life, including at work. Following those steps, many transgender 
people obtain a court order legally changing their name and, where possible, chang- 
ing the sex listed on their birth certificate and other identity documents. 

73. Many transgender women go by titles like Mrs., Ms., and Miss and pro- 


nouns like she and her. Many transgender men (people whose sex assigned at birth 
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is female but whose gender identity is male) go by titles like Mr. and pronouns like 
he and him. Many nonbinary people go by non-gendered titles like Mx. and non- 
gendered pronouns like they and them. 

74. Misgendering a person—for example, by referring to a transgender 
woman by titles like Mr. and pronouns like he and him, by referring to a transgender 
man by titles like Ms. and pronouns like she and her, or by referring to a nonbinary 
person by any of those gendered titles or pronouns—can cause that person psycho- 
logical distress and feelings of stigma. So can prohibiting a person from going by 
titles and pronouns that express the person’s gender identity. 

E. Subsection 3’s Effects on Plaintiffs 

1. Effects on Ms. Wood 

Plaintiff Katie Wood alleges the following paragraphs 75—92 against Defend- 
ants Florida Department of Education, State Board of Education, Education Prac- 
tices Commission, Commissioner of Education, Members of Defendant State Board 
of Education, Members of Defendant Education Practices Commission, and Hills- 
borough County School Board: 

75. Ms. Wood is a transgender woman. 

76. Ms. Wood socially transitioned as a woman in or around 2020, in col- 
lege and everywhere else in life. She legally changed her name and has updated her 


documents to reflect her new name and her female gender. She presents as a woman. 


ai 


Case 4:23-cv-00526-MW-MAF Document1 Filed 12/13/23 Page 28 of 61 


She uses the title Ms. and she/her pronouns. 

77. Ms. Wood has been employed as a teacher by Defendant Hillsborough 
County School Board since the 202 1—2022 school year. She teaches math at Lennard 
High School. She is certified to teach by Defendant Florida Department of Educa- 
tion, which issued her certificate in her legal name, Katie Wood. 

78. When Ms. Wood started working at Lennard High School, Defendant 
Hillsborough County School Board was supportive of her transgender status and 
female gender identity and expression. It allowed her to go by Ms. Wood and she/her 
pronouns. 

79. Before subsection 3 became law and Defendant Hillsborough County 
School Board policy, Ms. Wood was permitted to provide to students her Ms. title 
and she/her pronouns. She would introduce herself as Ms. Wood and write “Ms. 
Wood” and “she/her” on her syllabi and classroom board. 

80. Before subsection 3 became law and Defendant Hillsborough County 
School Board policy, Ms. Wood was permitted to tell anyone who misgendered her 
at work, such as by using Mr. or he/him pronouns, that her title is Ms. and that her 
pronouns are she/her. 

81. Under subsection 3 and Defendant Hillsborough County School Board 
policy, Ms. Wood may no longer provide to students her Ms. title and she/her pro- 


nouns because subsection 3 deems her sex to be male. If Ms. Wood’s sex were 
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deemed female, then subsection 3 would not prohibit her from providing her Ms. 
title and she/her pronouns to students. 

82. Since subsection 3 became law and Defendant Hillsborough County 
School Board policy, Lennard High School’s principal and Defendant Hillsborough 
County School Board advised Ms. Wood that she was no longer allowed to go by 
Ms. because her sex is deemed male and that she instead could go by Mr., Teacher, 
or Coach. 

83. Going by titles like Mr. and pronouns like he and him would harm Ms. 
Wood, including emotionally, risk physical harm from others, and disrupt her class- 
room and ability to do her job. Avoiding titles and pronouns altogether would be 
impractical, disruptive, and stigmatizing. 

84. Ms. Wood opted to go by Teacher. She would not go by Teacher but 
for subsection 3. She has replaced her name with “Teacher Wood” on her classroom 
board, introduces herself to students as Teacher Wood, and uses Teacher Wood on 
all communications with students. 

85. Ms. Wood would introduce herselfas Ms. Wood and write “Ms. Wood” 
and “‘she/her’” on her syllabi and classroom board but for subsection 3. 

86. Going by Teacher, a non-gendered title that no male or female teachers 
at her school use and that does not come naturally to her when describing herself, 


instead of Ms., a title that expresses her female gender identity, has caused Ms. 
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Wood to feel stigmatized. 

87. Going by Teacher has disrupted Ms. Wood’s ability to teach and dis- 
tracted her students. 

88. Most students still call her Ms. Wood, while others call her Teacher 
Wood. 

89. The risk that she could lose her teaching job and license for violating 
subsection 3 and Defendant Hillsborough County School Board policy has caused 
Ms. Wood great anxiety and distracts her during work. 

90. Under subsection 3 and Defendant Hillsborough County School Board 
policy, Ms. Wood may not tell anyone who misgenders her at work, such as by using 
Mr. or he/him pronouns, that her title is Ms. and that her pronouns are she/her be- 
cause subsection 3 deems her sex to be male. 

91. Ms. Wood may not even tell a student who calls her Mr. or refers to her 
by he/him pronouns that her title under subsection 3 is Teacher. 

92. Ms. Wood filed a charge of employment discrimination with the U.S. 
Equal Employment Opportunity Commission (EEOC) against Defendants Florida 
Department of Education, Education Practices Commission, and Hillsborough 
County School Board on December 8, 2023, and against Defendant State Board of 
Education on December 12, 2023. She intends to amend this complaint after the 


EEOC sends her a notice of her right to sue. 
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2. Effects on Ms. Doe 

Plaintiff Jane Doe alleges the following paragraphs 93-102 against Defend- 
ants Florida Department of Education, State Board of Education, Education Prac- 
tices Commission, Commissioner of Education, Members of Defendant State Board 
of Education, Members of Defendant Education Practices Commission, and Lee 
County School Board: 

93. Ms. Doe is a transgender woman. 

94. Ms. Doe socially transitioned as a woman after Thanksgiving 2021, at 
work and everywhere else in life. She legally changed her name and has updated her 
documents (except for her birth certificate because the law of her state of birth pro- 
hibits it) to reflect her new name and female gender. She presents as a woman. She 
uses the title Ms. and she/her pronouns. 

95. Ms. Doe has been employed as a teacher by Defendant Lee County 
School Board since the 2017—2018 school year. She is certified to teach by Defend- 
ant Florida Department of Education. 

96. When Ms. Doe socially transitioned at work, Defendant Lee County 
School Board was supportive of her transgender status and female gender identity 
and expression. It updated its records to reflect her new name and female gender. It 
allowed her to go by Ms. Doe and she/her pronouns. 


97. Before subsection 3 became law and Defendant Lee County School 
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Board policy, Ms. Doe was permitted to provide to students her Ms. title and she/her 
pronouns. She would introduce herself as Ms. Doe and write “Ms. Doe” and 
“she/her” on her syllabi and classroom board. 

98. Before subsection 3 became law and Defendant Lee County School 
Board policy, Ms. Doe could tell anyone who misgendered her at work, such as by 
using Mr. or he/him pronouns, that her title is Ms. and that her pronouns are she/her. 

99. Under subsection 3 and Defendant Lee County School Board policy, 
Ms. Doe may no longer provide to students her Ms. title and she/her pronouns be- 
cause subsection 3 deems her sex to be male. If Ms. Doe’s sex were deemed female, 
then subsection 3 would not prohibit her from providing her Ms. title and she/her 
pronouns to students. 

100. Going by titles like Mr. and pronouns like he and him would harm Ms. 
Doe, including emotionally, risk physical harm from others, and disrupt her class- 
room and her ability to do her job. Avoiding titles and pronouns altogether would be 
impractical and disruptive. 

101. Under subsection 3 and Defendant Lee County School Board policy, 
Ms. Doe may not tell anyone who misgenders her at work, such as by using Mr. or 
he/him pronouns, that her title is Ms. and that her pronouns are she/her because sub- 
section 3 deems her sex to be male. 


102. Ms. Doe filed a charge of employment discrimination with the EEOC 
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against Defendants Florida Department of Education, State Board of Education, Ed- 
ucation Practices Commission, and Lee County School Board on December 8, 2023. 
She intends to amend this complaint after the EEOC sends her a notice of her right 
to sue. 


3. Effects on Mx. Schwandes 


Plaintiff AV Schwandes alleges the following paragraphs 103-110 against 
Defendants Florida Department of Education, State Board of Education, Education 
Practices Commission, Commissioner of Education, Members of Defendant State 
Board of Education, Members of Defendant Education Practices Commission, and 
Florida Virtual School Board of Trustees: 

103. Mx. Schwandes is nonbinary; their sex assigned at birth was female, 
but their gender identity is neither male nor female. They use the title Mx. (pro- 
nouncing it mux) and they/them pronouns. 

104. Mx. Schwandes was employed as a teacher by Defendant Florida Vir- 
tual School Board of Trustees from July 19, 2021, until their termination on October 
24, 2023. They taught physical science and then physics. They are certified to teach 
by Defendant Florida Department of Education. 

105. Starting around June or July 2023, Mx. Schwandes started to use Mx. 
and they/them pronouns at work. 


106. At first, Mx. Schwandes’s supervisor was okay with their use of Mx., 
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but on August 28, 2023, he directed them to stop using Mx. and to instead use a title 
like Ms. or Mrs. Mx. Schwandes refused to comply. 

107. On September 15, 2023, Defendant Florida Virtual School Board of 
Trustees suspended Mx. Schwandes for violating subsection 3 and Defendant Flor- 
ida Virtual School Board of Trustees policy, directed them to comply with subsec- 
tion 3 by using Ms., Mrs., or Miss instead of Mx., and threatened to terminate their 
employment for noncompliance. Mx. Schwandes again refused to comply. 

108. Defendant Florida Virtual School Board of Trustees did not permit Mx. 
Schwandes to use non-gendered titles like Professor, Doctor, or Teacher. 

109. On October 24, 2023, Defendant Florida Virtual School Board of Trus- 
tees terminated Mx. Schwandes’s employment for violating subsection 3 and De- 
fendant Florida Virtual School Board of Trustees policy. 

110. Mx. Schwandes filed a charge of employment discrimination against 
Defendant Florida Virtual School Board of Trustees with the Florida Commission 
on Human Relations on September 26, 2023, and with the EEOC on November 8, 
2023. Mx. Schwandes submitted a charge of employment discrimination against De- 
fendants Florida Department of Education, State Board of Education, and Education 
Practices Commission with the EEOC on December 12, 2023. They intend to amend 


this complaint after the EEOC sends them a notice of their right to sue. 


34 


Case 4:23-cv-00526-MW-MAF Document1 Filed 12/13/23 Page 35 of 61 


CLAIMS FOR RELIEF 
COUNT 1 
Violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 
Discrimination Because of Sex 
Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5 


By All Plaintiffs Against Defendants Florida Department of Education, State 
Board of Education, and Education Practices Commission 


111. All Plaintiffs separately bring this claim against Defendants Florida De- 
partment of Education, State Board of Education, and Education Practices Commis- 
sion. Plaintiff Katie Wood realleges paragraphs 4, 7-12, 14-61, and 69-92 against 
them. When answering Ms. Wood’s claim against them in this count, each of those 
Defendants should read “Plaintiff to refer only to Ms. Wood. Plaintiff Jane Doe 
realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, and 93-102 against them. When 
answering Ms. Doe’s claim against them in this count, each of those Defendants 
should read “Plaintiff” to refer only to Ms. Doe. Plaintiff AV Schwandes realleges 
paragraphs 6-13, 17-51, 67—74, and 103-110 against them. When answering Mx. 
Schwandes’s claim against them in this count, each of those Defendants should read 
“Plaintiff” to refer only to Mx. Schwandes. Each of those Defendants should read 
“Defendant” in the paragraphs of this count to refer only to that answering Defend- 
ant. 


112. Defendant is an employer within the meaning of Title VII of the Civil 
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Rights Act of 1964, 42 U.S.C. § 2000¢e et seg. (“Title VII’). 

113. Plaintiff is an individual within the meaning of Title VIL. 

114. Subsection 3 discriminates because of sex within the meaning Title VII. 

115. Subsection 3 was and is a term or condition of Plaintiffs employment 
within the meaning of Title VII. 

116. Subsection 3 affected and affects the terms and conditions of Plaintiff's 
employment within the meaning of Title VII. 

117. Requiring Plaintiff to comply with subsection 3 was and is an adverse 
employment action under Title VII. 

118. By enforcing or threatening to enforce subsection 3, Defendant discrim- 
inated and discriminates against Plaintiff with respect to terms, conditions, or privi- 
leges of employment because of sex, in violation of Title VII. 

119. By enforcing or threatening to enforce subsection 3, Defendant inter- 
fered and interferes with Plaintiff's employment opportunities, in violation of Title 
VII. 

COUNT 2 
Preemption by Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-7 
Pursuant to 42 U.S.C. § 1983 and the Court’s Inherent Equitable Powers 


By All Plaintiffs Against Defendants Commissioner of Education, Members of De- 
fendant State Board of Education, and Members of Defendant Education Practices 
Commission 
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120. All Plaintiffs separately bring this claim against Defendants Florida De- 
partment of Education, State Board of Education, and Education Practices Commis- 
sion. Plaintiff Katie Wood realleges paragraphs 4, 7-12, 14-61, and 69-92 against 
them. When answering Ms. Wood’s claim against them in this count, each of those 
Defendants should read “Plaintiff to refer only to Ms. Wood. Plaintiff Jane Doe 
realleges paragraphs 5, 7-12, 14-58, 62-66, 69—74, and 93-102 against them. When 
answering Ms. Doe’s claim against them in this count, each of those Defendants 
should read “Plaintiff” to refer only to Ms. Doe. Plaintiff AV Schwandes realleges 
paragraphs 6-13, 17-51, 67-74, and 103-110 against them. When answering Mx. 
Schwandes’s claim against them in this count, each of those Defendants should read 
“Plaintiff” to refer only to Mx. Schwandes. Each of those Defendants should read 
“Defendant” in the paragraphs of this count to refer only to that answering Defend- 
ant. 

121. Title VII secures Plaintiff's right not to be discriminated against in em- 
ployment because of sex. 

122. Subsection 3 required and requires Plaintiff's employer to discriminate 
against Plaintiff in employment because of sex. 

123. Subsection 3 is preempted by Title VI because subsection 3 purports 
to require or permit the doing of an act that would be an unlawful employment prac- 


tice under Title VII. 
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124. The Court has the inherent equitable power to enjoin subsection 3 be- 
cause it conflicts with Title VII and Congress has not shown an intent to prohibit 
private actions for such injunctive relief. 

125. Plaintiff's right under Title VI not to be discriminated against in em- 
ployment because of sex is a right secured by the laws of the United States within 
the meaning of 42 U.S.C. § 1983. 

126. Defendant is a person within the meaning of 42 U.S.C. § 1983. 

127. By enforcing or threatening to enforce subsection 3, Defendant acted 
and acts under color of state law within the meaning of 42 U.S.C. § 1983. 

128. By enforcing or threatening to enforce subsection 3, Defendant sub- 
jected and subjects Plaintiff to the deprivation of Plaintiff's right not to be discrimi- 
nated against in employment because of sex, which is secured by Title VII. 

COUNT 3 
Violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 
Discrimination Because of Sex 
Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5 
By Plaintiff Katie Wood Against Defendant Hillsborough County School Board 

129. Plaintiff Katie Wood brings this claim against Defendant Hillsborough 

County School Board and realleges paragraphs 4, 7-12, 14-61, and 69-92 against 


it. 
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130. Defendant Hillsborough County School Board is an employer within 
the meaning of Title VII. 

131. Ms. Wood is an individual within the meaning of Title VII. 

132. Subsection 3 discriminates because of sex within the meaning Title VII. 

133. Subsection 3 was and is a term or condition of Ms. Wood’s employment 
within the meaning of Title VII. 

134. Subsection 3 affected and affects the terms and conditions of Ms. 
Wood’s employment within the meaning of Title VII. 

135. Requiring Ms. Wood to comply with subsection 3 was and is an adverse 
employment action under Title VII. 

136. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board discriminated and discriminates against Ms. Wood 
with respect to terms, conditions, or privileges of employment because of sex, in 
violation of Title VII. 

COUNT 4 
Violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 
Discrimination Because of Sex 
Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5 
By Plaintiff Jane Doe Against Defendant Lee County School Board 


137. Plaintiff Jane Doe brings this claim against Defendant Lee County 
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School Board and realleges paragraphs 5, 7-12, 14-58, 62—66, 69-74, and 93-102 
against it. 

138. Defendant Lee County School Board is an employer within the mean- 
ing of Title VIL. 

139. Ms. Doe is an individual within the meaning of Title VII. 

140. Subsection 3 discriminates because of sex within the meaning Title VIL. 

141. Subsection 3 was and is a term or condition of Ms. Doe’s employment 
within the meaning of Title VIL. 

142. Subsection 3 affected and affects the terms and conditions of Ms. Doe’s 
employment within the meaning of Title VIL. 

143. Requiring Ms. Doe to comply with subsection 3 was and is an adverse 
employment action under Title VII. 

144. By enforcing or threatening to enforce subsection 3, Defendant Lee 
County School Board discriminated and discriminates against Ms. Doe with respect 
to terms, conditions, or privileges of employment because of sex, in violation of Title 


VIL. 
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COUNT 5 
Violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 
Discrimination Because of Sex 
Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5 


By Plaintiff AV Schwandes Against Defendant Florida Virtual School Board of 
Trustees 


145. Plaintiff AV Schwandes brings this claim against Defendant Florida 
Virtual School Board of Trustees and realleges paragraphs 6—13, 17-51, 67—74, and 
103-110 against it. 

146. Defendant Florida Virtual School Board of Trustees was Mx. Schwan- 
des’s employer within the meaning of Title VII. 

147. Mx. Schwandes is an individual within the meaning of Title VIL. 

148. Subsection 3 discriminates because of sex within the meaning Title VII. 

149. Subsection 3 was a term or condition of Mx. Schwandes’s employment 
within the meaning of Title VIL. 

150. Subsection 3 affected the terms and conditions of Mx. Schwandes’s 
employment within the meaning of Title VII. 

151. Requiring Mx. Schwandes to comply with subsection 3 was an adverse 
employment action under Title VII. 

152. By enforcing subsection 3, Defendant Florida Virtual School Board dis- 


criminated against Mx. Schwandes with respect to terms, conditions, or privileges 
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of employment because of sex, in violation of Title VII. 
COUNT 6 
Violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 
Discharge Because of Sex 
Pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5 


By Plaintiff AV Schwandes Against Defendant Florida Virtual School Board of 
Trustees 


153. Plaintiff AV Schwandes brings this claim against Defendant Florida 
Virtual School Board of Trustees and realleges paragraphs 6—13, 17-51, 67—74, and 
103-110 against it. 

154. Defendant Florida Virtual School Board of Trustees was Mx. Schwan- 
des’s employer within the meaning of Title VII. 

155. Mx. Schwandes is an individual within the meaning of Title VII. 

156. Subsection 3 discriminates because of sex within the meaning Title VIL. 

157. Discharging Mx. Schwandes for not complying with subsection 3 was 
an adverse employment action under Title VII. 

158. Defendant Florida Virtual School Board of Trustees discharged Mx. 


Schwandes because of sex, in violation of Title VII. 
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COUNT 7 
Violation of the First and Fourteenth Amendments to the U.S. Constitution 
Deprivation of Freedom of Speech 
Pursuant to 42 U.S.C. § 1983 


By All Plaintiffs Against Defendants Commissioner of Education, Members of De- 
fendant State Board of Education, and Members of Defendant Education Practices 
Commission 


159. All Plaintiffs bring this claim against Defendants Commissioner of Ed- 
ucation, Members of Defendant State Board of Education, and Members of Defend- 
ant Education Practices Commission. Plaintiff Katie Wood realleges paragraphs 4, 
7-12, 14-61, and 69-92 against them. When answering Ms. Wood’s claim against 
them in this count, each of those Defendants should read “Plaintiff” to refer only to 
Ms. Wood. Plaintiff Jane Doe realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, 
and 93-102 against them. When answering Ms. Doe’s claim against them in this 
count, each of those Defendants should read “Plaintiff” to refer only to Ms. Doe. 
Plaintiff AV Schwandes realleges paragraphs 6-13, 17-51, 67—74, and 103-110 
against them. When answering Mx. Schwandes’s claim against them in this count, 
each of those Defendants should read “Plaintiff to refer only to Mx. Schwandes. 
Each of those Defendants should read “Defendant” in the paragraphs of this count 
to refer only to that answering Defendant. 


160. Subsection 3 violates the Free Speech Clause of the First Amendment 
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to the U.S. Constitution, applicable to the states through the Fourteenth Amendment 
to the U.S. Constitution. 

161. Plaintiff had and has free speech rights while at work, including in the 
classroom and during work hours. 

162. Plaintiff's providing Plaintiff's title and pronouns to students, within 
the meaning of subsection 3, was and is speech protected by the First Amendment. 

163. Plaintiffs speech was and is Plaintiff's own speech and message, not 
Defendant’s or the government’s. Neither Defendant nor the government commis- 
sioned or created Plaintiff's speech. Plaintiff was not and is not speaking pursuant 
to government policy. Plaintiff was not and is not seeking to convey a government- 
created message. Plaintiff was not and is not instructing students, encouraging better 
performance, or engaging in any other speech that Defendant paid and pays Plaintiff 
to produce as a teacher. Plaintiff's speech did not and does not owe its existence to 
Plaintiff’s responsibilities as a public employee. 

164. Plaintiff's speech was not and is not government speech subject to gov- 
ernment control just because students heard it and will or might hear it. 

165. Plaintiff's speech implicated and implicates a matter of public concern 
for purposes of the First Amendment. 

166. Plaintiff's strong interest in being allowed to express Plaintiff's gender 


identity by using Plaintiff's title and pronouns outweighs any government interest, 
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if any, in preventing Plaintiff from doing so. 

167. Defendant is a person within the meaning of 42 U.S.C. § 1983. 

168. By enforcing or threatening to enforce subsection 3, Defendant was and 
is acting under color of state law within the meaning of 42 U.S.C. § 1983. 

169. By enforcing or threatening to enforce subsection 3, Defendant was and 
is subjecting Plaintiff to the deprivation of Plaintiff's right to freedom of speech 
secured by the First and Fourteenth Amendments. 

COUNT 8 
Violation of the First and Fourteenth Amendments to the U.S. Constitution 
Deprivation of Freedom of Speech 
Pursuant to 42 U.S.C. § 1983 
By Plaintiff Katie Wood Against Defendant Hillsborough County School Board 

170. Plaintiff Katie Wood brings this claim against Defendant Hillsborough 
County School Board and realleges paragraphs 4, 7-12, 14-61, and 69-92 against 
it. 

171. Subsection 3 violates the Free Speech Clause of the First Amendment 
to the U.S. Constitution, applicable to the states through the Fourteenth Amendment 
to the U.S. Constitution. 

172. Ms. Wood had and has free speech rights while at work, including in 


the classroom and during work hours. 
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173. Ms. Wood’s providing her title and pronouns to students, within the 
meaning of subsection 3, was and is speech protected by the First Amendment. 

174. Ms. Wood’s speech was and is her own speech and message, not De- 
fendant Hillsborough County School Board’s or the government’s. Neither Defend- 
ant Hillsborough County School Board nor the government commissioned or created 
her speech. She was not and is not speaking pursuant to government policy. She was 
not and is not seeking to convey a government-created message. She was not and is 
not instructing students, encouraging better performance, or engaging in any other 
speech that Defendant Hillsborough County School Board paid and pays her to pro- 
duce as a teacher. Her speech did not and does not owe its existence to her respon- 
sibilities as a public employee. 

175. Ms. Wood’s speech was not and is not government speech subject to 
government control just because students heard it and will or might hear it. 

176. Ms. Wood’s speech implicated and implicates a matter of public con- 
cern for purposes of the First Amendment. 

177. Ms. Wood’s strong interest in being allowed to express her gender iden- 
tity by using her title and pronouns outweighs any government interest, if any, in 
preventing her from doing so. 

178. Defendant Hillsborough County School Board is a person within the 


meaning of 42 U.S.C. § 1983. 
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179. Subsection 3 was and is an official policy of Defendant Hillsborough 
County School Board. 

180. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board was and is acting under color of state law within the 
meaning of 42 U.S.C. § 1983. 

181. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board was and is subjecting Ms. Wood to the deprivation 
of her right to freedom of speech secured by the First and Fourteenth Amendments. 

COUNT 9 
Violation of the First and Fourteenth Amendments to the U.S. Constitution 
Deprivation of Freedom of Speech 
Pursuant to 42 U.S.C. § 1983 
By Plaintiff Jane Doe Against Defendant Lee County School Board 

182. Plaintiff Jane Doe brings this claim against Defendant Lee County 
School Board and realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, and 93-102 
against it. 

183. Subsection 3 violates the Free Speech Clause of the First Amendment 
to the U.S. Constitution, applicable to the states through the Fourteenth Amendment 
to the U.S. Constitution. 


184. Ms. Doe had and has free speech rights while at work, including in the 
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classroom and during work hours. 

185. Ms. Doe’s providing her title and pronouns to students, within the 
meaning of subsection 3, was and is speech protected by the First Amendment. 

186. Ms. Doe’s speech was and is her own speech and message, not Defend- 
ant Lee County School Board’s or the government’s. Neither Defendant Lee County 
School Board nor the government commissioned or created her speech. She was not 
and is not speaking pursuant to government policy. She was not and is not seeking 
to convey a government-created message. She was not and is not instructing stu- 
dents, encouraging better performance, or engaging in any other speech that Defend- 
ant Lee County School Board paid and pays her to produce as a teacher. Her speech 
did not and does not owe its existence to her responsibilities as a public employee. 

187. Ms. Doe’s speech was not and is not government speech subject to gov- 
ernment control just because students heard it and will or might hear it. 

188. Ms. Doe’s speech implicated and implicates a matter of public concern 
for purposes of the First Amendment. 

189. Ms. Doe’s strong interest in being allowed to express her gender iden- 
tity by using her title and pronouns outweighs any government interest, if any, in 
preventing her from doing so. 

190. Defendant Lee County School Board is a person within the meaning of 


42 US.C. § 1983. 
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191. Subsection 3 was and is an official policy of Defendant Lee County 
School Board. 

192. By enforcing or threatening to enforce subsection 3, Defendant Lee 
County School Board was and is acting under color of state law within the meaning 
of 42 U.S.C. § 1983. 

193. By enforcing or threatening to enforce subsection 3, Defendant Lee 
County School Board was and is subjecting Ms. Doe to the deprivation of her right 
to freedom of speech secured by the First and Fourteenth Amendments. 

COUNT 10 
Violation of the Fourteenth Amendment to the U.S. Constitution 
Deprivation of Equal Protection of the Laws 
Pursuant to 42 U.S.C. § 1983 


By All Plaintiffs Against Defendants Commissioner of Education, Members of De- 
fendant State Board of Education, and Members of Defendant Education Practices 
Commission 

194. All Plaintiffs separately bring this claim against Defendants Commis- 
sioner of Education, Members of Defendant State Board of Education, and Members 
of Defendant Education Practices Commission. Plaintiff Katie Wood realleges par- 
agraphs 4, 7-12, 14-61, and 69-92 against them. When answering Ms. Wood’s 


claim against them in this count, each of those Defendants should read “Plaintiff” to 


refer only to Ms. Wood. Plaintiff Jane Doe realleges paragraphs 5, 7-12, 14-58, 62— 
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66, 69—74, and 93-102 against them. When answering Ms. Doe’s claim against them 
in this count, each of those Defendants should read “Plaintiff” to refer only to Ms. 
Doe. Plaintiff AV Schwandes realleges paragraphs 6-13, 17-51, 67—74, and 103— 
110 against them. When answering Mx. Schwandes’s claim against them in this 
count, each of those Defendants should read “Plaintiff” to refer only to Mx. Schwan- 
des. Each of those Defendants should read “Defendant” in the paragraphs of this 
count to refer only to that answering Defendant. 

195. Subsection 3 violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution. 

196. Subsection 3 classifies on the basis of sex within the meaning of the 
Equal Protection Clause. 

197. Subsection 3 is subject to intermediate scrutiny under the Equal Protec- 
tion Clause. 

198. Subsection 3 fails intermediate scrutiny because Defendant cannot 
demonstrate an exceedingly persuasive justification—one that is genuine, not hy- 
pothesized, not invented post hoc in response to litigation, and that does not rely on 
overbroad generalizations about the different talents, capacities, or preferences of 
males and females—for its discrimination because of sex. Defendant cannot show 
that subsection 3 serves an important governmental objective because there is none, 


and it cannot show that its discriminatory means are substantially related to the 
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achievement of that objective because they cannot be. 

199. Even if subsection 3 is instead subject to rational-basis review, it fails 
rational-basis review because its discriminatory classification does not bear a ra- 
tional relation to any legitimate end. 

200. Defendant is a person within the meaning of 42 U.S.C. § 1983. 

201. By enforcing or threatening to enforce subsection 3, Defendant was and 
is acting under color of state law within the meaning of 42 U.S.C. § 1983. 

202. By enforcing or threatening to enforce subsection 3, Defendant was and 
is subjecting Plaintiff to the deprivation of Plaintiff's right to equal protection of the 
laws secured by the Fourteenth Amendment. 

COUNT 11 
Violation of the Fourteenth Amendment to the U.S. Constitution 
Deprivation of Equal Protection of the Laws 
Pursuant to 42 U.S.C. § 1983 
By Plaintiff Katie Wood Against Defendant Hillsborough County School Board 

203. Plaintiff Katie Wood brings this claim against Defendant Hillsborough 
County School Board and realleges paragraphs 4, 7-12, 14-61, and 69-92 against 
it. 

204. Subsection 3 violates the Equal Protection Clause of the Fourteenth 


Amendment to the U.S. Constitution. 
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205. Subsection 3 classifies on the basis of sex within the meaning of the 
Equal Protection Clause. 

206. Subsection 3 is subject to intermediate scrutiny under the Equal Protec- 
tion Clause. 

207. Subsection 3 fails intermediate scrutiny because Defendant Hills- 
borough County School Board cannot demonstrate an exceedingly persuasive justi- 
fication—one that is genuine, not hypothesized, not invented post hoc in response to 
litigation, and that does not rely on overbroad generalizations about the different 
talents, capacities, or preferences of males and females—for its discrimination be- 
cause of sex. Defendant Hillsborough County School Board cannot show that sub- 
section 3 serves an important governmental objective because there is none, and it 
cannot show that its discriminatory means are substantially related to the achieve- 
ment of that objective because they cannot be. 

208. Even if subsection 3 is instead subject to rational-basis review, it fails 
rational-basis review because its discriminatory classification does not bear a ra- 
tional relation to any legitimate end. 

209. Defendant Hillsborough County School Board is a person within the 
meaning of 42 U.S.C. § 1983. 

210. Subsection 3 is an official policy of Defendant Hillsborough County 


School Board. 
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211. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board was and is acting under color of state law within the 
meaning of 42 U.S.C. § 1983. 

212. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board was and is subjecting Ms. Wood to the deprivation 
of her right to equal protection of the laws secured by the Fourteenth Amendment. 

COUNT 12 
Violation of the Fourteenth Amendment to the U.S. Constitution 
Deprivation of Equal Protection of the Laws 
Pursuant to 42 U.S.C. § 1983 
By Plaintiff Jane Doe Against Defendant Lee County School Board 


213. Plaintiff Jane Doe brings this claim against Defendant Lee County 
School Board and realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, and 93-102 
against it. 

214. Subsection 3 violates the Equal Protection Clause of the Fourteenth 
Amendment to the U.S. Constitution. 

215. Subsection 3 classifies on the basis of sex within the meaning of the 
Equal Protection Clause. 

216. Subsection 3 is subject to intermediate scrutiny under the Equal Protec- 


tion Clause. 
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217. Subsection 3 fails intermediate scrutiny because Defendant Lee County 
School Board cannot demonstrate an exceedingly persuasive justification—one that 
is genuine, not hypothesized, not invented post hoc in response to litigation, and that 
does not rely on overbroad generalizations about the different talents, capacities, or 
preferences of males and females—for its discrimination because of sex. Defendant 
Lee County School Board cannot show that subsection 3 serves an important gov- 
ernmental objective because there is none, and it cannot show that its discriminatory 
means are substantially related to the achievement of that objective because they 
cannot be. 

218. Even if subsection 3 is instead subject to rational-basis review, it fails 
rational-basis review because its discriminatory classification does not bear a ra- 
tional relation to any legitimate end. 

219. Defendant Lee County School Board is a person within the meaning of 
42 U.S.C. § 1983. 

220. Subsection 3 is an official policy of Defendant Lee County School 
Board. 

221. By enforcing or threatening to enforce subsection 3, Defendant Lee 
County School Board was and is acting under color of state law within the meaning 
of 42 U.S.C. § 1983. 


222. By enforcing or threatening to enforce subsection 3, Defendant Lee 
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County School Board was and is subjecting Ms. Doe to the deprivation of her right 
to equal protection of the laws secured by the Fourteenth Amendment. 
COUNT 13 


Violation of Title [X of the Education Amendments of 1972, 20 U.S.C. § 1681 
et Seq. 


Discrimination on the Basis of Sex 


Pursuant to Title LX of the Education Amendments of 1972, 20 U.S.C. § 1681 et 
seq. 


By All Plaintiffs Against Defendants Florida Department of Education, State 
Board of Education, and Education Practices Commission 


223. All Plaintiffs separately bring this claim against Defendants Florida De- 
partment of Education, State Board of Education, and Education Practices Commis- 
sion. Plaintiff Katie Wood realleges paragraphs 4, 7-12, 14-61, and 69-92 against 
them. When answering Ms. Wood’s claim against them in this count, each of those 
Defendants should read “Plaintiff? to refer only to Ms. Wood. Plaintiff Jane Doe 
realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, and 93-102 against them. When 
answering Ms. Doe’s claim against them in this count, each of those Defendants 
should read “Plaintiff” to refer only to Ms. Doe. Plaintiff AV Schwandes realleges 
paragraphs 6-13, 17-51, 67—74, and 103-110 against them. When answering Mx. 
Schwandes’s claim against them in this count, each of those Defendants should read 
“Plaintiff” to refer only to Mx. Schwandes. Each of those Defendants should read 


“Defendant” in the paragraphs of this count to refer only to that answering 
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Defendant. 

224. Plaintiff is a person within the meaning of Title [X of the Education 
Amendments of 1972, 20 U.S.C. § 1681 (“Title IX’). 

225. Defendant operates education programs or activities receiving federal 
financial assistance within the meaning of Title IX. 

226. Subsection 3 discriminates on the basis of sex within the meaning Title 
IX. 

227. By enforcing or threatening to enforce subsection 3, Defendant, on the 
basis of Plaintiff's sex, excludes Plaintiff from participation in, denies Plaintiff the 
benefits of, and subjects Plaintiff to discrimination, under an education program or 
activity receiving federal financial assistance, in violation of Title IX. 

COUNT 14 


Violation of Title [X of the Education Amendments of 1972, 20 U.S.C. § 1681 
et Seq. 


Discrimination on the Basis of Sex 


Pursuant to Title LX of the Education Amendments of 1972, 20 U.S.C. § 1681 ef 
seq. 


By Plaintiff Katie Wood Against Defendant Hillsborough County School Board 


228. Plaintiff Katie Wood brings this claim against Defendant Hillsborough 
County School Board and realleges paragraphs 4, 7-12, 14-61, and 69-92 against 


it. 
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229. Ms. Wood is a person within the meaning of Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681 (“Title IX’). 

230. Defendant Hillsborough County School Board operates education pro- 
grams or activities receiving federal financial assistance within the meaning of Title 
IX. 

231. Subsection 3 discriminates on the basis of sex within the meaning Title 
IX. 

232. By enforcing or threatening to enforce subsection 3, Defendant Hills- 
borough County School Board, on the basis of Ms. Wood’s sex, excludes her from 
participation in, denies her the benefits of, and subjects her to discrimination, under 
an education program or activity receiving federal financial assistance, in violation 
of Title IX. 


COUNT 15 


Violation of Title [X of the Education Amendments of 1972, 20 U.S.C. § 1681 
et Seq. 


Discrimination on the Basis of Sex 


Pursuant to Title LX of the Education Amendments of 1972, 20 U.S.C. § 1681 ef 
seq. 


By Plaintiff Jane Doe Against Defendant Lee County School Board 


233. Plaintiff Jane Doe brings this claim against Defendant Lee County 


School Board and realleges paragraphs 5, 7-12, 14-58, 62-66, 69-74, and 93-102 
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against it. 

234. Ms. Doe is a person within the meaning of Title [IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681 (“Title IX’). 

235. Defendant Lee County School Board operates education programs or 
activities receiving federal financial assistance within the meaning of Title IX. 

236. Subsection 3 discriminates on the basis of sex within the meaning Title 
IX. 

237. By enforcing or threatening to enforce subsection 3, Defendant Lee 
County School Board, on the basis of Ms. Doe’s sex, excludes her from participation 
in, denies her the benefits of, and subjects her to discrimination, under an education 
program or activity receiving federal financial assistance, in violation of Title IX. 


COUNT 16 


Violation of Title [X of the Education Amendments of 1972, 20 U.S.C. § 1681 
et Seq. 


Discrimination on the Basis of Sex 


Pursuant to Title LX of the Education Amendments of 1972, 20 U.S.C. § 1681 ef 
seq. 


By Plaintiff AV Schwandes Against Defendant Florida Virtual School Board of 
Trustees 


238. Plaintiff AV Schwandes brings this claim against Defendant Florida 
Virtual School Board of Trustees and realleges paragraphs 6—13, 17-51, 67—74, and 


103-110 against it. 
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239. Mx. Schwandes is a person within the meaning of Title IX. 

240. Defendant Florida Virtual School Board of Trustees operated education 
programs or activities receiving federal financial assistance, within the meaning of 
Title IX, during Mx. Schwandes’s employment. 

241. Subsection 3 discriminates on the basis of sex within the meaning Title 
IX. 

242. By enforcing subsection 3 and terminating Mx. Schwandes for not com- 
plying with subsection 3, Defendant Florida Virtual School Board of Trustees, on 
the basis of Mx. Schwandes’s sex, excluded them from participation in, denied them 
the benefits of, and subjected them to discrimination, under an education program 
or activity receiving federal financial assistance, in violation of Title IX. 

JURY DEMAND 
Plaintiffs demand a jury trial on all issues triable of right by a jury. 
DEMAND FOR RELIEF 

Plaintiffs respectfully request that the Court: 

A. — enter judgment for Plaintiffs on each count set forth above; 

B; declare that subsection 3 of Fla. Stat. § 1000.071 violates federal law 
on the counts set forth above; 

C. enjoin Defendants, their officers, agents, servants, employees, attor- 


neys, and successors, and other persons who are in active concert or participation 
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with any such person from enforcing subsection 3 of Fla. Stat. § 1000.071; 

D. award Plaintiffs compensatory damages, in an amount to be proved at 
trial; 

E. award Plaintiff AV Schwandes back pay and front pay, in an amount to 
be proved at trial; 

F, award Plaintiffs nominal damages; 

G. award Plaintiffs their costs, attorney’s fees, and expert fees; and 

H. _ grant all further necessary or proper relief. 


Respectfully submitted. 


December 13, 2023 /s/ Sam Boyd 
Sam Boyd, Fla. Bar No. 1012141 


Carli Raben, Fla. Bar No. 1036013 
SOUTHERN POVERTY LAW CENTER 
2 S. Biscayne Blvd. Ste. 3750 
Miami, FL 33131 

(786) 347-2056 

(786) 237-2949 (fax) 
sam.boyd@splcenter.org 
carli.raben@splcenter.org 


Aaron S. Fleisher’ 

SOUTHERN POVERTY LAW CENTER 
1101 17th St NW Ste. 705 
Washington, DC 20036 

(202) 536-9719 

(202) 971-9205 (fax) 

aaron. fleisher@Wsplcenter.org 

* Not admitted to practice law in DC 


Diego A. Soto 
Jessica L. Stone® 
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SOUTHERN POVERTY LAW CENTER 
150 E. Ponce De Leon Ave. Ste. 340 
Decatur, GA 30030 

(404) 221-5837 

(404) 221-5857 (fax) 
diego.soto@splcenter.org 
jessica.stone@splcenter.org 

* Admission to GA pending 


Simone Chriss, Fla. Bar No. 124062 
Jodi Siegel, Fla. Bar No. 511617 
SOUTHERN LEGAL COUNSEL, INC. 
1229 NW 12th Ave. 

Gainesville, FL 32601 

(352) 271-8890 

(352) 271-8347 (fax) 
simone.chriss@southernlegal.org 
jodi.siegel@southernlegal.org 


James M. Finberg” 

James Baltzer™ 

ALTSHULER BERZON LLP 

177 Post St., Ste. 300 

San Francisco, CA 94108 
(415) 421-7151 
jfinberg@altshulerberzon.com 
jbaltzer@altshulerberzon.com 


Counsel for Plaintiffs 


* Pro hac vice motion forthcoming 
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